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Six Worst Mistakes to Make 
with Beneficiary Designations

Planning, Admin. in 
a Digital World

See Digital page 18

By Paula A. Calimafde and 
Jessica B. Summers

Beneficiary designations are a 
critical, though often undervalued, 
aspect of estate planning. Clients 
need to understand that a well 
drafted will or trust is generally in-
sufficient to control the beneficiary 
of their retirement plan or IRA. 
Only a properly completed and 
accepted beneficiary designation 
can ensure that a client’s wishes 
will be met.  

Here are the worst mistakes:
n Not having any beneficiary des-
ignation. Often the biggest error is 
not having a beneficiary designation 
at all. Anyone with a retirement 
account should have a designation, 
regardless of the account’s value. Of 
course the importance of the tax 
planning inherent in a well-drafted 
designation is proportional to the 
amount of plan assets. 

Many clients and attorneys 
are surprised to learn that plan and 
IRA documents set forth default 
beneficiaries. A common default 
beneficiary is the “estate,” which 
is undesirable because it does not 
allow payments to be “stretched” 
over the life of the beneficiary. Other 

common defaults may effectively 
disinherit certain family members 
or otherwise produce results counter 
to the plan owner’s wishes. 
n Not selecting contingent ben-
eficiaries. To avoid the default 
provisions, it is important to select 
alternate beneficiaries in case the pri-
mary beneficiary does not survive. 
The best designations are structured 
from the outset to account for the 
death of each beneficiary. 
n Failing to properly complete the 
broker’s designation form and con-
firm that it and the attorney-drafted 
designations have been accepted. 
Beneficiary designations must be 
filed with the plan’s provider. Most 
providers have their own designa-
tion forms. These forms are noto-
riously oversimplified, providing 
for the distribution of significant 
assets in just a few lines. Thus, 
it is critical to attach a detailed 
attorney-drafted designation to the 
provider’s form.

After completion, it is essential 
to follow up with the provider to 
confirm that the designation has 
been accepted. We recommend 
such confirmation be in writing. 
Unfortunately many clients think 
they can handle filing their designa-

tions without assistance and often 
fail to do so properly. We recently 
learned of an IRA provider that, 
upon the IRA owner’s death, located 
a 20-year-old designation but not 
the more recent designation that 
reflected the decedent’s updated 
estate plan and wishes.
n Not regularly confirming that 
the correct designation is on file. 
We no longer live in a world of 
small town bankers and brokers. 
With retirement accounts being 
handled by larger companies that 
merge on a fairly regular basis, it 
is important to check back with 
the broker every three to five years 
to ensure that the correct designa-
tion is still on file. Just because a 
beneficiary designation form was 
accepted does not mean that it won’t 
be subsequently lost or misplaced, 
causing serious problems upon the 
client’s death. We recently learned 
that a major brokerage house in 
the course of converting software 
after a merger had simply typed in 
the primary beneficiaries for their 
clients and misplaced the original 
signed designations.  
n  Not updating designations 

By Anne W. Coventry

Increasingly, Americans con-
duct their lives online. Bank, 
brokerage, credit card, and utilities 
statements arrive by email. Recur-
ring expenses are paid automatically 
without any human action required; 
we pay other bills with a few clicks 
and keystrokes. Family photos 
gather in virtual albums on smart-
phones and photo sharing websites. 
We file our tax returns electronically; 
we may not even keep hard copies. 
The more tech-savvy folks may even 
have e-commerce businesses, own 
the rights to domain names, and 
write blogs.  Whether an individual’s 
online activities have independent 
financial value or are merely the 
means of accessing hard assets of 
financial value, this phenomenon 
has far-reaching implications for 
estate planning and administration, 
and as technology advances, the 
number of individuals affected by 
this dilemma can only increase.  

When someone dies, an ad-
ministrative process starts into mo-
tion.  Information must be gathered: 
Was there a will? Were there any 
outstanding debts? What kind of 
assets did the decedent own, where 
are they, and what are they worth? 
Are there ongoing costs associated 
with maintaining the assets? Where 
can the beneficiaries be reached? 
Will there be any tax due? The 
traditional approach for handling 
an estate administration involved 
sorting through paper files in the 
decedent’s home and office and 
waiting for the postman to bring 
the mail. The bills and bank state-
ments would arrive in due course 
and, eventually, bring answers to 
many of these questions.  

In today’s world, this tradi-
tional approach is simply no longer 
adequate; snail-mail will not suffice 
to alert fiduciaries as to where the 
decedent kept accounts or what 
outstanding bills there may be. In 
addition, fiduciaries have to act 
quickly to identify and shut down 
automatic payments of recurring ex-
penses; otherwise they risk personal 
liability for paying creditors out of 
order (as well as risking an account 
to be overdrawn) if the estate turns 
out to be insolvent.  

What about online photo al-
bums, social networking accounts, 

email accounts, and blogs?  Even 
if personal representatives know 
where to look, they cannot gain 
access without usernames and 
passwords, and many online service 
providers will not release passwords 
to anyone but the principal, even 
after his death. The family may lose 
forever a decedent’s email accounts, 
photos, and other digital media. If 
he owned a small business, he may 
have kept important customer, 
product, or payment information 
stored electronically, and it may 
be impossible to access this vital 
information. The business may suf-
fer tremendous losses when pending 
orders go unfilled.  

Online storage accounts may 
help: service providers will store dig-
ital data and release it according to 
the owner’s instructions. In this case, 
the fiduciary would merely need to 
know that the principal is a partici-
pant in the service (no passwords 
required). These sites usually offer 
state-of-the-art security, but many 
are hosted by start-up companies 
with little capital; the company may 
no longer be in business when you 
need it (www.lastwishes.com has 
already folded). However, Google 
has now caught on; it recently 
rolled out the “Inactive Account 
Manager,” which allows users to 
plan in advance for what should be 
done with their Google accounts 
when they become inactive (as a 
result of death or otherwise).  

Another alternative is to keep 
an updated, encrypted electronic 
file with a list of all passwords. 
The complex password needed to 
unlock the encrypted file should be 
stored separately, in safe keeping.  
This approach creates a treasure 
map that will lead the fiduciaries 
to digital assets.

At a minimum, estate planners 
should be including language in 
documents that specifically autho-
rize fiduciaries to access digital assets 
(perhaps appointing a special “on-
line executor” to take responsibility 
to shut down a decedent’s email 
accounts, social media profiles, 
and blogs, or otherwise manage the 
decedent’s online identity); and dis-
cussing these issues with their clients 
so that they can plan ahead.  

When someone dies who did 

Estate Planning After DOMA Ruling

See Mistakes page 16

By Michele Zavos

On June 26, 2013, in United 
States v. Windsor, the Supreme Court 
struck down as unconstitutional 
Section 3 of the Defense of Marriage 
Act (DOMA), which provided that 
for federal government purposes, 
marriage was defined as solely be-
tween a man and a woman. Edie 
Windsor had been assessed over 
$363,000 in federal estate tax, even 
though she was validly married in 
Canada to her partner of 40 years, 
Thea Spyer. Other parts, however, 
of DOMA remain, including Sec-
tion 2, which says that states do not 
have to recognize valid marriages 
between same-sex couples from 
other states. 

The decision did not impact 
the 30 states with constitutional 
amendments and laws prohibiting 
marriage equality as it dealt solely 
with the federal definition of mar-

riage. Nonetheless, Windsor opened 
the door for challenges to those laws, 
and for arguments that states must 
recognize valid marriages between 
same-sex couples. There has been 
immediate and significant litiga-
tion in this area, including cases 
in Virginia, New Mexico, Michi-
gan, New Jersey, Nevada, North 
Carolina, Pennsylvania, Ohio, and 
Oklahoma.  Many of these cases 
involve questions of divorce and 
intestate succession.

Following Windsor, the fed-
eral government is in the process 
of determining how it will define 
“spouse” for the purpose of provid-
ing federal benefits. Currently, some 
federal agencies define spouse based 
on “place of celebration” (where 
the couple got married), and oth-
ers define spouse based on “place 
of residence” (where the couple 
lives). It is expected that the federal 
government will come up with a 
consistent definition of “spouse,” 

but for now, these definitions appear 
to depend on the benefit actually 
extended by the government.

A standard and comprehensive 
federal policy will give same-sex 
married couples access to over 
1,000 rights and responsibilities on 
the federal level. (For an overview 
of those benefits, visit www.hrc.
org/resources.) 

The Office of Personnel Man-
agement (OPM) has already issued 
a “Guidance” that says federal em-
ployees in same-sex marriages will 
be found to be married no matter 
where they live, which includes mar-
riages from other countries. This is 
the “place of celebration” rule. Ac-
cordingly, a federal employee who 
lives in a “nonrecognition” state, like 
Virginia, who is married to a same-
sex partner, is married for federal 
government purposes. That means 

See DOMA page 17
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So the current federal estate 
and gift taxes have a 40 percent 
rate and a $5,000,000 exemption, 
indexed for inflation. As a result of 
the inflation adjustment, the ex-
emption increased from $5,120,000 
in 2012 to $5,250,000 in 2013. In 
2014 and beyond, the exemption 
will increase each year based on 
the rate of inflation. Ironically, the 

after major life events. When there 
is divorce or death in the family, 
beneficiary designations are likely 
not at the forefront of a client’s 
minds. Clients should review their 
designations following such major 
life events to ensure they still work 
properly. Clients should not assume 
that an external document will be 
sufficient to alter an outdated ben-
eficiary designation. For example, in 
Kennedy v. DuPont, 129 S. Ct. 865 
(2009), the Supreme Court held 
that, despite a divorce decree, which 
waived the wife’s right to benefits 
from her ex-husband’s retirement 
plan, the wife was nevertheless 
entitled to benefits because her ex-
husband had failed to change his 
plan’s designation, which named her 
as the primary beneficiary. 
n Failing to utilize designations to 
their full potential. While beneficiary 
designations are important for all 
clients, they are especially important 
for those with significant retirement 
plan assets. These assets can be some 
of the worst, or the best, assets in a 
client’s estate, depending upon the 
designation. If properly drafted, the 
stretch IRA can provide a safety net 
for a client’s spouse and possibly 
descendants due to the impact of 

tax free compounding over a long 
period of time. 

It is important to be aware 
that brokerage houses often send 
beneficiaries designation forms to 
select their own beneficiaries. To 
avoid this and allow the plan owner 
to select subsequent beneficiaries, a 
trust would need to be designated 
as the beneficiary. Naming a trust 
as beneficiary is also an effective 
way of controlling the rate at 
which plan assets are distributed 
to beneficiaries who a plan owner 
may be concerned about receiving 
the funds outright. Unfortunately, 
naming a trust as a beneficiary also 
means navigating unduly complex 
IRS regulations. 

A properly drafted and moni-
tored beneficiary designation can 
provide significant tax benefits while 
ensuring that a client’s wishes are 
met and that the estate administra-
tion goes smoothly.  

Paula Calimafde is a principal with 
the law firm of Paley Rothman, in 
Bethesda where she is the Chair of the 
Retirement Plan and Employee Benefits 
groups and a senior member of the Es-
tate Planning group. Jessica Summers is 
an associate with the law firm of Paley 
Rothman, where she is a member of the 
firm’s Retirement Plans and Employee 
Benefits practice groups. 
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by the giant screen and address-
ing the Law Links interns, says as 
much but qualifies Baltimore as 
unique – he says other city surveil-
lance camera systems are reactive, 
whereas Baltimore’s is proactive so 
to “safeguard life and property.” A 
highlight film he shows illustrates 
how the camera system is proactive 
within the police force.

First, the cameras serve as eyes 
for police on the street. Two sterling 
examples in the highlight film were 
of two disturbance calls. While offi-
cers were en route,  camera operators 
viewed the scenes: both disturbance 
calls were in fact mobs of teenagers 
marching through downtown – on 
one occasion the mob was armed 
with sticks. The camera footage 
showed that the response was in-
adequate and backup was necessary. 
Without the cameras, Kidd adds, the 
responding officers would not know 
what they were entering into.

Also, the cameras have led the 
cops on the street. Once a camera 
picked up a police officer approach-
ing a car downtown, and when 
the camera operator at CitiWatch 
tried to call the officer on screen, 
the operator found out that it was 
actually a police impersonator on 
camera; a squad was called to the 
scene. There was also an instance 

where cameras spotted a drug deal 
occurring between two people in 
the front seats of a car. The cam-
era zoomed in and the operator 
counted how many heroin caps 
were being dealt; the responding 
officers stopped the deal, searched 
the dealers, and knew exactly how 
many caps to look for.

Last, the cameras partner 
with police officers. After several 
attempted rapes occurred on a par-
ticular street, a squad parked in the 
alley, and a camera kept an eye on the 
area at night. In the film, a woman 
is seen walking down the street at 
night when a male comes out from 
the shadows behind her; the video 
operator radioed the waiting-squad, 
the attempt was thwarted, and the 
man was arrested. 

When the film concludes, the 
students do not ask any questions.

“The kids are aware of ‘blue 
light’ cameras but don’t realize the 
extent of their importance and 
effectiveness in catching criminal 
activity,” Brown added. 

Before the end of the field trip, 
the students explore the main room, 
in which a few more officers are at 
workstations. One officer shows 
students how he monitors drug 
deals in one neighborhood, and a 
student asks why anyone would deal 
in view of a camera. 

The officer says he asked that 
once to a kid caught dealing on 
camera. The kid told him, “We 
know the cameras are there, but 
you can’t watch all the cameras all 
the time.”

inflation adjustment means that the 
“permanent” estate tax will change 
every year.

Edwin G. Fee, Jr. is a partner with 
Whiteford, Taylor & Preston L.L.P., 
a Fellow of the American College of 
Trust and Estate Counsel, and a past 
Chair of the MSBA Estate & Trust 
Law Section.

during her decade of service, Driver 
says she witnessed “no real change 
in the nature of the inquiries,” save 
for her observation that “fewer and 
fewer attorneys actually read the 
Rules before making calls to the 
Hotline.” But for Klakring, it is par 
for the course.

“I find that simply articulating 
the issues to an uninvolved lawyer 
who can refer them to the appropri-
ate Rules helps most of the Hotline 
inquirers with these immediate 
problems,” he says.

Still, Gordon says that today 
there “seem to be more ques-
tions about multi-disciplinary and 
multi-jurisdictional practice, as 
well as inquiries about discovery 
disputes in our age of metadata 
and cloud storage.” To be sure, 
in its 2012-2013 Annual Report, 
the Committee noted “a marked 
increase in the number of hotline 
inquiries, particularly related to 
multi-jurisdictional practice, online 
advertising, cloud computing, and 
outsourcing services.”

Moreover, Klakring notes that 
“the growth of the Internet and other 
means of information transfer have 
created practice problems especially 
with respect to client communica-

tion and confidentiality.”
“The Rules are intended to 

be brightline, but are frequently 
anything but,” Pham muses, adding 
that emerging areas germane to the 
practice of law, such as social media, 
present the Committee with an 
ever-changing dynamic.  

While responses to many ques-
tions may be handled over the tele-
phone, more complicated inquiries 
sometimes require greater scrutiny.  
In these instances, the inquiring at-
torney is sometimes asked to submit 
his or her question in writing, for 
review by the full Committee, which 
in particularly complex cases may 
subsequently issue a formal written 
Ethics Opinion.

A popular member service, 
all MSBA Ethics Opinions dating 
back to 1976 are indexed online 
and may be accessed at www.msba.
org. Some Ethics Opinions are also 
published in MSBA’s bimonthly 
magazine, the Maryland Bar Jour-
nal. For Klakring, “having our 
former Opinions readily searchable 
online is particularly helpful” when 
addressing matters previously taken 
up by the Committee.

The Committee also noted in 
its 2012-2013 Annual Report that, 

while Hotline traffic has increased, 
the number of requests for written 
Opinions has dropped considerably.  
In 2000, the Committee averaged 
30 written Opinions annually. 
However, in 2012, the number 
of written Opinions issued had 
dropped to 14.

Pham attributes this prefer-
ence to many of the “more basic 
questions” that the Hotline now 
receives from “new attorneys, just 
getting out of law school” or “attor-
neys going out on their own for the 
first time” with greater frequency. 
For many of these callers, she says, 
the Committee’s guidance is often 
as much practical in nature as it 
is ethical.

“The Committee members 
take pride in being lawyers,” says 
Klakring, “and we want to help our 
fellow lawyers avoid the occasional 
ethical issue that we all face at one 
time or another.”

msba.org

For contact information Ethics 
Hotline volunteers, visit www.
msba.org. For more informa-
tion on the Maryland Lawyers’ 
Rules of Professional Conduct, 
visit www.courts.state.md.us/
attygrievance/.
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