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FROM T H E CHAIR: 

By Darryl G. McCallum 

Tt has been a busy spring for the Labor and Employment Section. 
-*-On April 9,2015, we sponsored a Brown Bag Lunch at the NLRB 
discussing the new rules covering Representation Case Procedures. 
The new rules, which took effect on April 14, 2015, expedited the 
union election process. The program featured a presentation by 
the Regional Director of the NLRB Regional Office in Baltimore, 
MD, Charles Posner. Mr. Posners presentation was followed by a 
question and answer session, including comments from the man
agement perspective by J. Michael McGuire of the law firm of Shawe 
Rosenthal, and from the union perspective by Jim Rosenberg of the 
law firm of Abato, Rubenstein & Abate 

On May 7, 2015, the Section sponsored another Brown Bag Lunch, 
this time at the EEOC featuring the EEOC Administrative Law 
Judges. A special word of thanks goes to Chief Administrative 
Judge Mary Elizabeth Palmer for organizing this program, which 
discussed issues affecting the litigation of federal sector chscrimina-
tion cases at the EEOC. 

On May 12, 2015, the Section sponsored a program in conjunction 
with the Montgomery County Bar Association discussing recent 
cases and changes to the Maryland wage laws and the Federal Fair 
Labor Standards Act. The speakers included Gregg Greenberg from 
the firm of Zipin, Amster & Greenberg, Jim Hammerschmidt from 
the firm of Paley, Rothman, Goldstein, Rosenberg, Eig and Cooper, 
Daniel Katz from the law offices of Gary Gilbert and Associates, 
Richard Neuworth from the firm of Lebau & Neuworth, and former 
Assistant Attorney General Jonathan Krasnoff. 

On May 18, 2015, in conjunction with the Litigation Section, our 
Section sponsored a Spring Dinner Meeting in Columbia, MD on 
temporary restraining orders and preliminary injunctions in federal 
and state court. The speakers for this event included Judge Benson 
Legg (ret.) of the U.S. District Court for the District of Maryland, 
Judge Michael Mason of the Circuit Court for Montgomery Coun
ty, Matthew Fader, the Deputy Chief of Civil Litigation for the Of
fice of the Maryland Attorney General, and Timothy Maloney from 
the firm of Joseph, Greenwood and Laake. 

Finally, we are excited about our program for the Annual Meeting 
in Ocean City, MD on Friday, June 12, 2015 which will discuss liti
gating retaliation claims under federal and state law. Our Program 
Chair is Melissa Menkel McGuire and our featured speaker for this 
year's program will be Attorney General Brian Frosh. I look for
ward to seeing everyone at the Annual Meeting. 

EDITOR'S CORNER: 

By Albert W. Palewicz 

"\A7"e have (possibly) made it through the interminable winter. 
' " Now we just have to hope it will be warm enough in mid-

June for some beach time at Ocean City. The Section's program, as 
described in Darryls article opposite this one, looks to be of interest 
to all Section members and others as well. We hope to see a good 
crowd at the ocean! 

The edition of the newsletter has been prepared by attorneys at the 
Bethesda firm of Paley, Rothman, with Section Council Member 
Jim Hammerschmidt as coordinator. Many thanks to Jack Blum, 
Ethan Don, Hope Eastman, and Jessica Summers, who did the 
greatest share of the work on the articles. The info covers topics 
from ERISA to the NLRB, from EEOC to OFCCP, from fiduciaries 
to insurance plans, as well as various other topics of federal, state, 
and local interest. 

Supreme Court opinions as recent as June 1 are included, and every
one who reads the newsletter will find it useful, I am sure. Again, 
thanks to all those who worked on it. 

See you at the Friday morning program of the Section, with Attor
ney General Brian Frosh as our featured speaker. Be there if you 
possible can. 

This Maryland State Bar Association Newsletter is not intended to 
provide legal advice, but rather to provide information concern
ing recent developments in the field of labor and employment law. 
Questions concerning individual problems or claims should be ad
dressed to legal counsel. Any opinions expressed herein are solely 
those of the authors, and are not those of the Maryland State Bar 
Association. Finally, the articles contained herein are copyrighted, 
all rights reserved by the respective authors and/or their law firms, 
companies or organizations. 



ARTICLES 

WORKPLACE WOES OVER WEED? 

he attitude toward the use of marijuana for recreational and medic-
-1- inal purposes is changing rapidly. State governments are passing 

new laws reflecting these changed views and the federal government 
has changed its enforcement policies. Federal law, however, specifical
ly the Controlled Substances Act, continues to classify marijuana as a 
Schedule I controlled substance. Despite this, nearly half of the States 
(23 in total) plus the District of Columbia and Guam have laws which 
legalize some form of marijuana use and possession. The scope of the 
laws varies widely. For example, Maryland has enacted medical mari
juana laws (though final regulations have not been implemented) and 
recreational possession of small amounts of marijuana has been effec
tively decrirrrinalized. In the District of Columbia, medical marijuana 
laws exist and the city has further expanded the permissible possession 
and use of marijuana. In Virginia, marijuana remains criminalized, 
except for use of marijuana oil by epileptics. By comparison, Alaska, 
Colorado, Oregon, and Washington have, with certain limitations, le
galized both medical and recreational use of marijuana. 

The hash of laws is not only complicated for prosecutors, law enforce
ment officers, and individuals, but it also creates a host of questions 
and issues, some without any clear answer, for employers. Employers 
and their legal counsel can expect to face situations regarding back
ground checks, disciplinary policies, impairment and drug use poli
cies, at-work vs. personal time activities, disability accommodations, 
and even discrimination against marijuana users. This article attempts 
to provide a high-level overview of some, but not nearly all, of these 
situations. 

Background Check Issues. 
Many employers recognize that, at least in the eyes of the EEOC, blan
ket background checks are now effectively forbidden and that only tar
geted screens should be used, and even then carefully. The wrinkle put 
in place by new medical and recreational marijuana laws is how em
ployers review and treat: (1) old offenses which under new laws would 
not qualify as criminal; (2) new offenses which might be illegal in the 
state where the applicant lives but not where the applicant would work, 
or vice versa; and (3) de-criminalized offenses which now result only in 
fines (like many traffic citations). 

For example, how might a Maryland employer treat an applicant for a 
safety-critical position whose targeted background check reveals that 
she was convicted in Maryland, two years ago, of possession of 9 grams 
of marijuana? Under Maryland's current law, simple possession of less 
than 10 grams can result only in a civil fine, akin to a traffic citation. In 
effect, the conviction could just be ignored because the underlying acts 

By Ethan L. Don, Paley Rothamn 
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are no longer considered criminal at the state level. At the same time, 
the applicant was still in violation of federal law and the possession is 
at least an indication of marijuana use which may call into question 
whether the applicant can perform a safety-critical role. Therefore, 
despite the state's de-criminahzation, the employer probably needs to 
allow the applicant to explain the conviction and discuss with the em
ployer her ability to perform the job without impairment. If the em
ployer is using a third-party to provide the background check report, it 
may wish to consider excluding these types of violations, as it might for 
minor traffic violations or misdemeanors. 

Employer policies, public policy, and reasonable 
accommodations. 
For current employees, the employer needs to consider the related is
sues of the employer's disciplinary policies, drug testing policies, and 
the relevance of medical or recreational marijuana use both during 
work and outside company time. Neither the laws of Maryland nor 
those of D.C. directly address whether an employer may discipline an 
employee for lawful use or possession of marijuana, whether an em
ployer may discriminate against a us er of marijuana, or how an employ
er may or must accommodate an employee using medical marijuana as 
prescribed by his or her medical practitioner. Maryland law appears 
to protect authorized users of medical marijuana from being "denied 
any right or privilege [] for the medical use of marijuana." See Md. 
Code Ann., Health-Gen. § 13-3313 (West 2014). D.C.'s code is simpler, 
stating only that a "qualifying patient may possess and administer med
ical marijuana, and possess and use paraphernalia[.]" See D.C. Code 
§ 7-1671.02 (West 2015). The lack of on-point statutes or regulations 
likely means it will take litigation and interpretation by the courts to 
resolve some of these questions. In addition, because both Maryland 
and D.C. recognize a public policy exception to the employment at-
will doctrine, employers have to consider whether specific rights to 
use medical marijuana and to possess marijuana for recreational use 
are clear mandates of public policy. If they are, and an employee is 
terminated for lawful marijuana use or possession, an employee could 
conceivably bring a wrongful or abusive termination claim based on 
the violation of public policy. 

Let's look at another example. An employee is undergoing chemother
apy treatments for cancer. He is initially able to perform all duties and 
responsibilities without any accommodation but, as the chemotherapy 
progresses he frequently becomes nauseous and struggles to stay on 
task because of it. To combat the nausea, his doctor prescribes med
ical marijuana, to be smoked, vaporized, or eaten, at least once every 
4 hours, but the "dosage" will not exceed the legal limits. This will re
quire the employee to use marijuana while at work. The employer has 
a strictly enforced zero-tolerance drug policy. What is the employer 
to do? Must it make an exception to the zero-tolerance policy? Should 
it? If so, how might it accommodate the employee without interfering 
with other employees? What is the interplay between accommodation 
and impairment at work? 

Without getting into the fine terms, interpretations, and court rulings, 
suffice it to say that the Americans with Disabilities Act (the ADA, 
including its amendments) requires employers to provide reasonable 
accommodations for employees with disabilities, but the accommoda

tions requirements do not apply to the use of illegal drugs and em
ployers are not required to permit illegal drug use in the workplace. 
This sets up a tension between federal law, where marijuana remains 
illegal, and state laws, where its use or possession may be legal. Courts 
have begun to address this tension, siding with employers based on 
federal law. The Sixth Circuit Court of Appeals has held that "private 
employees are not protected from disciplinary action as a result of their 
use of medical marijuana, nor are private employers required to ac
commodate the use of medical marijuana in the workplace." Casias v. 
Wal-Mart Stores, Inc., 695 F.3d 428, 437 (6th Or. 2012). Similarly, the 
Ninth Circuit has held that medical marijuana users are not protected 
from alleged discrimination based on their use of medical marijuana. 
James v. City of Costa Mesa, 700 F.3d 394,405 (9th Cir. 2012). In Casias, 
the court was very clear, holding that: 

[D] octor-recommended marijuana use permitted by state law, but 
prohibited by federal law, is an illegal use of drugs for purposes 
of the ADA, and that the plaintiffs' federally proscribed medical 
marijuana use therefore brings them within the ADA's illegal drug 
exclusion. This conclusion is not altered by recent congressional 
actions allowing the implementation of the District of Columbia's 
local medical marijuana initiative. 

Even Colorado, a state with some of the most liberal laws on the use 
of marijuana, does not prohibit an employer from terminating an em
ployee for failing a drug test as a result of off-the-job legal (by state law) 
medical marijuana use. See Coats v. Dish Network, L.L.C., 2013 COA 
62„ 303 P.3d 147 cert, granted sub notn. Coats v. Dish Network, LLC, No. 
13SC394, 2014 WL 279960 (Colo. Jan. 27, 2014) 

The Maryland and D.C. courts have yet to weigh in on these issues. 
As a result, an employer could maintain the zero-tolerance policy and 
accept the risk of a claim for disability discrimination or failure to pro
vide a reasonable accommodation. Or, the employer could provide for 
the accommodation, recognizing that it can be narrow and that there is 
little or no risk that the employer is acting unlawfully in granting an ac
commodation. To mitigate the risk that other employees maybe affect
ed by marijuana smoke or vapor, the employer could require that the 
marijuana be in edible form and could further provide the employee a 
short break when necessary to leave the premises in order to consume 
the marijuana. Whatever the employer decides, it then has the obliga
tion to ensure that its policies and accommodations are urnforrnly ap
plied. It also seems safe to conclude that the employer does not have to 
tolerate an employees impairment caused by use of marijuana. In fact, 
any impairment which has a negative effect on the employees ability 
to perform bis or her job or which creates a legitimate safety concern 
weighs in favor of concluding that the use of medical marijuana in the 
workplace is not a reasonable accommodation. 

What about off-work activities? 
Consider another hypothetical situation: On a weekend, at a non-work 
event at a private location, a supervisor observes an employee smok
ing marijuana. The following Monday, the supervisor instructs the 
employee to immediately be drug tested. The employee subsequently 
fails the test due to the presence of THC from marijuana in his system. 
The supervisor terminates the employee based on a policy that per-
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mits termination for any failed drug test, despite no indication that the 
employee was ever impaired or under the influence at work. Was the 
employer within its rights? What can the employee do and how might 
an employer defend an action? 

Presendy, there is no specific law in Maryland, D.C, or Virginia which 
specifically prohibits an employer from disciplining, including termi
nating, an employee who uses marijuana recreationally or who fails a 
drug test. (And, as noted above, it's not even clear if the laws in Mary
land or D.C. protect medical marijuana users from employment deci
sions related to the use of medical marijuana.) There are also no laws 
in these jurisdictions which prohibit a zero-tolerance drug policy. An 
employee's options are thus quite limited. If not all employees caught 
using marijuana were treated equally, the employee might have a dis
crimination claim. Even if those facts do not exist, the employee still 
might be able to bring a wongful or abusive termination claim against 
the employer. 

As noted above, both Maryland and D.C. recognize a public policy ex
ception to the employment at-will doctrine, meaning that employers 
have to consider whether specific rights to use medical marijuana and 
to possess marijuana for recreational use are clear mandates of public 
policy. If they are, and an employee is terminated for lawful marijua
na use or possession, an employee could conceivably bring a wrongful 
or abusive termination claim based on the violation of public policy. 
Maryland has decriminalized, as opposed to legalized, recreational 
possession of small amounts of marijuana, but the employee could ar
gue that decriminaUzation equates to a public policy of the State that 
personal use of marijuana is not to be penalized. If an employer can 
terminate an employee for exercising his or her right to use marijuana, 
implicitly forcing the employee to give up a lawful right outside the 
workplace or face disciplinary action at work, this could be claimed to 
violate public policy. However, the employer could just as forcefully 
argue that since federal law continues to criminalize possession of mar
ijuana, and Maryland has not legalized recreational use of marijuana 
(it decriminalized it), it has a right to maintain a drug-free workplace 
and no enforceable public policy exists to support a wrongful discharge 
claim. This may not be a particularly strong claim for an employee, but 
employers should be aware of such a possible claim. Similarly, the same 
situation could arise in context of the use of medical marijuana where 
the public policy argument in favor of an employee may be stronger. 

Ultimately, this is probably a push given the state of the law and its 
development. To help avoid this situation, one practical solution 
might be to adapt policies to the changing social and political views 
on marijuana use and revise applicable drug use and testing policies 
to account for the fact that marijuana (specifically, THC) can remain 
in an employee's system for days after its effects have worn off. Then, 
an employer could institute a progressive discipline or testing regimen 
specific to marijuana. 

There are a myriad of other potential scenarios that an employer might 
face under the new marijuana use laws or enforcement policies. Every
one involved in these situations should keep abreast of the changing 
laws, especially when the employers involved are multi-state employ

ers, and continually reevaluate policies and actions in light of changes 
or new legislation. 

' See Memorandum, Guidance Regarding Marijuana Enforcement, 
August 29,2013, available athttp://www.justice.gov/iso/opa/resourc-
es/3052013829132756857467.pdf 

"According to the DEA, "Schedule I drugs, substances, or chemicals are de
fined as drugs with no currently accepted medical use and a high potential for 
abuse. Schedule I drugs are the most dangerous drugs of all the drug schedules 
with potentially severe psychological or physical dependence. Some examples 
of Schedule I drugs are: heroin, lysergic acid diethylamide (LSD), marijuana 
(cannabis), 3,4-methylenedioxymethamphetamine (ecstasy), methaqualone, 
andpeyote[.]" 

Courts have taken note of the developments in state law and federal en
forcement, however, when making rulings. See, e.g., United States v. Dayi, 980 
F. Supp. 2d 682, 687 (D. Md. 2013) (in a criminal case, specifically discussing 
changes at the state and federal level when determining sentencing). 

i v Of course, the situation would only get this far if there were no other 
reasonable accommodation which could be provided, such as paid leave, an 
alternative drug, a scheduling change, etc. 

v This may not end the reasonable accommodation inquiry, however, as the 
next question would be whether the employer could provide unpaid leave as 
an accommodation during the period when medical marijuana was prescribed 
and used. 

EEOC LOSES A FOURTH CIRCUIT 
CASE O N BACKGROUND CHECKS 

By Hope B. Eastman, Paley Rothman 

pqual Employment Opportunity Commission v. Freeman, No. 13-
" L '2365, 2015 WL 728038 (4th Or. Feb. 20, 2015) deals with the 
EEOC position on background checks. In this case, the Court of Ap
peals rejected the report of the EEOCs expert, Kevin Murphy, intro
duced to show disparate impact. Finding that without Murphy's report 
the EEOC had failed to make a prima facie case of discrimination, the 
Court of Appeals upheld the District Court's summary judgment for 
the defendant. With this decision the Fourth Circuit joins the Sixth 
Circuit, which in EEOC v. Kaplan Higher Education Corp, 748 F.3d 749 
(6th Cir. 2014), also rejected the work of Dr. Murphy for similar rea
sons. 

Some history is in order. The allegations against Freeman were that 
Freeman engaged in a pattern or practice of discrimination against 
African-American job applicants by using credit history and against 
African-American, Hispanic, and male job applicants by using crimi
nal background checks, alleging that both have a significant disparate 
impact. Freeman used credit checks for credit sensitive jobs and crim
inal background checks for all others. Typically background checks 
were run after the applicant was offered and accepted a position, but 
before he or she began work. Freeman only looked back seven years 
for possible convictions, ignored any arrests that did not result in a 
conviction or guilty plea, focused primarily on criminal conduct in
volving violence, destruction of private property, sexual misconduct, 
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or felony drug convictions, and required a two-level review before a 
decision to disqualify was made. Although the District Court opinion 
by Judge Titus focused primarily on the failings of the expert report, 
the Judge expressed the opinion in a footnote that Freeman's policy 
seemed "reasonable and suitably tailored to its purpose of ensuring an 
honest workforce." EEOC v. Freeman, 961 F. Supp. 2d 783, 788 n.3 (D. 
Md. 2013). 

Noting that a disparate impact case must be based on "reliable and ac
curate statistical analysis performed by a qualified expert" to demon
strate disparate impact, Judge Titus looked closely at the expert report 
relating to the Freeman workforce. He bluntly rejected admission of 
the report, using strong language. In doing so, he concluded the re
port contained a "plethora of errors and analytical fallacies," render
ing Murphy's conclusions "completely unreliable." Judge Titus further 
commented that the database contained a "mind-boggUng number of 
errors." He also rejected the EEOC's argument that the case could go 
forward based on the EEOC's proffered national statistics. He ruled 
that the case could not go forward without workforce appropriate sta
tistics or a valid expert analysis and further pointed out that the EEOC 
had failed to isolate a specific employment practice of the defendant 
that allegedly caused the disparate impact. The Court of Appeals ad
dressed the report issue and national statistics and also held that the 
EEOC had failed to make a prima facie case and, therefore, the case 
could not proceed. 

A highly pointed concurring opinion by Judge G. Steven Agee of the 
Court of Appeals expressed distress at the EEOC's conduct in the case, 
cautioning that the "EEOC must be constantly vigilant that it does not 
abuse the power conferred upon it by Congress, as its "significant re
sources, authority, and discretion" will affect all "those outside parties 
they investigate or sue." "The Commission's conduct in this case sug
gests that its exercise of vigilance has been lacking. It would serve the 
agency well in the future to reconsider how it might better discharge 
the responsibilities delegated to it or face the consequences for fail
ing to do so." Judge Agee also excoriated the expert report. He drew 
on language that the Sixth Circuit had used to reject Murphy's report 
and testimony, i.e., that his methodology "flunked every test used to 
assess expert rehability" Id. at 752. Judge Agee went on to quote the 
Sixth Circuit's view that Murphy's testimony and report amounted to 
"a homemade methodology, crafted by a witness with no particular ex
pertise to craft it, administered by persons with no particular expertise 
to administer it, tested by no one, and accepted only by the witness 
himself?' Id. at 754. He then concluded that the Sixth Circuit descrip
tion "describes the EEOC's expert evidence in this case to a tee." In 
light of the EEOC's long interest in limiting the use of background 
checks, it is astonishing that the EEOC continued for so long to rely on 
such sloppy expert work. The EEOC, finally, has brought in different 
experts for its future work. 

Neither the Fourth Circuit nor the Sixth Circuit have ruled on the mer
its of the EEOC's position on background checks. In the final footnote 
of its opinion, the Fourth Circuit emphasized that it expressed no opin
ion on the merits of the EEOC's claims. Given that this issue has been 
at the forefront of EEOC efforts to eliminate barriers to employment, 
it is not surprising that it continues to bring suits on this issue. Two to 

watch are pending in South Carolina and Illinois. It will be interesting 
to see, as the cases proceed in 2015, whether the EEOC approaches 
them differently. 

The EEOC has been concerned with the issue of credit and criminal 
background checks since the early days of Title VTI and it has been a 
priority for the Obama Administration. In 2011, U.S. Attorney General 
Eric Holder assembled a Cabinet-level Interagency Reentry Council to 
support the federal government's efforts to promote the successful re
integration of ex-offenders back into their communities. The EEOC's 
Strategic Plan and Strategic Enforcement Plan, adopted in 2012, lists an 
attack on barriers in recruitment and hiring as the first of the six Com
mission priorities to which it would devote the time and resources of 
the EEOC. One of the major pillars of that attack has been challenging 
employers' use of credit and criminal background checks to screen out 
applicants for employment. Also, in 2012, the EEOC issued new and 
detailed guidance on the use of criminal records. EEOC Enforcement 
Guidance on Consideration of Arrest and Conviction Records in Employ
ment Decisions Under Title VII of the Civil Rights Act of1964 (April25, 
2012) (the "Guidance"). 

The Guidance asserts that the use of criminal conviction records in 
employment violates Title VII because it had a disparate impact on Af
rican Americans and Hispanics who are more likely than whites to be 
arrested and/or convicted of crimes. 

Despite the Freeman and Kaplan losses, the EEOC will continue to rely 
on the Guidance as its basic policy. The Guidance puts the burden 
on employers to assess their use of exclusionary background checks to 
determine if there is an adverse impact on their African American and 
Hispanic applicants and, if so, to determine whether the background 
check is job-related for the position in question and consistent with 
business necessity. The Guidance urges employers to develop policies 
that restrict the use of criminal records accordingly and involve, at a 
minimum, an individualized inquiry. The Guidance relies on a 1975 
Eighth Circuit Court of Appeals decision in Green v. Missouri Pacific 
Railroad, 523 F.2d 1290 (8th Or. 1975), where the Eighth Circuit held 
that it was discriminatory under Title VII for an employer to msqualify 
for employment any applicant with a conviction for any crime other 
than a minor traffic offense. The Eighth Circuit identified three factors 
(the "Green factors") that were relevant to assessing whether exclusion 
of an applicant is job-related for the position in question and consis
tent with business necessity. The Commission takes the position that a 
policy or practice requiring an automatic, across-the-board exclusion 
from all employment opportunities because of any criminal conduct 
is inconsistent with the Green factors because it does not focus on the 
dangers of particular crimes and the risks in particular positions. Em
ployers must, under the Guidance, consider these factors in their use 
of such records: 

• nature and gravity of the offense or conduct 

• time that has passed since the offense or conduct and/or comple
tion of the sentence and 

• nature of the job held or sought 
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More than sixteen states and localities, including Montgomery County, 
Prince George's County, Baltimore City and the District of Columbia 
have passed "ban the box" statutes and ordinances which ban asking 
about an applicant's criminal record on the employment application 
question. Quite a number of other jurisdictions have such legislation 
appUcable either to government employees or private employers with 
government contractors. The four in this area go way beyond "ban 
the box" to regulate both the timing of criminal background check in
quiries and the circumstances under which they can be asked at all. 
See Montgomery and Prince George's Counties Join Baltimore City in 
Banning the Box" published herein. 

It is important to pay close attention to the jurisdictions where a busi
ness operates or an employee works in this area as the four jurisdictions 
now have laws that differ in significant ways and present significant 
challenges for multi-jurisdiction employers. 

Employers need to monitor developments in this area, review their 
background check policies against the EEOC Guidance and the pletho
ra of new laws regulating the use of background checks. If the EEOC is 
unable in future cases to make its statistical case that employer policies 
have an adverse impact, the role of the EEOC will be sharply limited. 
Employers must also be sure they are complying with the Fair Credit 
Reporting Act requirements, especially since there has been a sharp 
uptake in lawsuits challenging employer failures to comply. 

At the same time, however, the battle is sliifting to state and local law
makers who are passing laws without having to make or defend the 
assertion that there is an adverse impact. It can be expected that this 
trend will continue as the exclusion of those who have criminal convic
tions from employment and voting continues to grow as a large public 
policy issue. 

1 EEOC v. BMW Manufacturing Co., LLC, Case No. 13-cv-01583 (Filed Jun. 11, 
2013, D.SC) and EEOC v. Dolgencorp, LLC, (Filed Jun. 11,2013, N.D. 111.). 

OFCCP UPDATE: EXECUTIVE 
ORDER 13673, FAIR PAY A N D 

SAFE WORKPLACES 

By Hope B. Eastman, Paley Rothman 

Since April 2014, President Obama has signed a long list of Exec
utive Orders affecting government contractors' relationships with 

employees. None has triggered more opposition than Executive Order 
13673 which calls for greater scrutiny of government contractor bid
ders' compliance with a myriad of federal and state laws relating to la
bor law and workplace safety and creates a vast new compliance mech
anism. Not surprisingly, there is a sharp difference of opinion between 
proponents of the Executive Order and opponents who have dubbed it 
the "Blacklisting Order." The opposition has been escalating in 2015. 

Along with issuance of the Executive Order on July 31,2014, the White 
House issued a Fact Sheet. Based on the Order and the accompanying 
Fact Sheet, the law's provisions and purposes are as follows: 

• Agencies will require prospective contractors to disclose labor law 
violations from the past three years before they can get a contract. 
Contractors will be responsible for getting this information from 
many of their subcontractors as well. The fourteen covered Fed
eral statutes and equivalent state laws identified in the Executive 
Order include those addressing wage and hour, safety and health, 
collective bargaining, family and medical leave, and civil rights 
protections. 

• The purpose of the Executive Order is to crack down on repeat of
fenders. Contracting officers will take into account only the most 
egregious violations. Each agency will designate a senior official 
as a Labor Compliance Advisor to provide consistent guidance on 
whether contractors' actions rise to the level of a lack of integrity 
or business ethics. The Labor Compliance Advisor will support 
individual contracting officers in reviewing disclosures and con
sult with the Department of Labor. The Executive Order states 
that this process will ensure that the worst actors, who repeatedly 
violate the rights of their workers and put them in danger, don't 
get contracts and thus can't delay important projects and waste 
taxpayer money. 

• The goal of the process created by the Executive Order is to help 
more contractors come into compliance with workplace protec
tions, not to deny contracts to contractors. Companies with la
bor law violations will be offered the opportunity to receive early 
guidance on whether those violations are potentially problematic 
and remedy any problems. Contracting officers will take these 
steps into account before awarding a contract and ensure the con
tractor is living up to the terms of its agreement. 

• The Executive Order directs companies with federal contracts of 
$1 rniUion or more not to require their employees to enter into 
pre-dispute arbitration agreements for disputes arising out of Title 
VII of the Civil Rights Act or from torts related to sexual assault 
or harassment (except when valid contracts already exist). This 
builds on a policy already passed by Congress and successfully 
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implemented at the Department of Defense, the largest federal 
contracting agency, and will help improve contractors' compli
ance with labor laws. 

• As a normal part of doing business, most employers give their 
workers a pay stub with basic information about their hours and 
wages. To be sure that all workers get this basic information, the 
Executive Order requires contractors to give their employees in
formation concerning their hours worked, overtime hours, pay, 
and any additions to or deductions made from their pay, so work
ers can be sure they're getting paid what they're owed. 

The Executive Order is "effective immediately" but in actuality will not 
go into effect until the Federal Acquisition Regulatory (FAR) Council 
(consisting of the Administrator for Federal Procurement Policy, the 
Secretary of Defense, the Administrator of National Aeronautics and 
Space, and the Administrator of the General Service Administration) 
adopts amendments to the current Federal Acquisition Regulations. 
The public will have an opportunity to submit comments before final 
amendments are adopted. These amendments are not expected to ap
pear in proposed form before 2016. 

The burden on the contracting community from the new process is 
clear when you look at what will now be required. Once the Execu
tive Order is fully implemented, the contractor must go through these 
following seven steps when each contract is bid prior to each contract 
award and every six months thereafter: 

• The prime contractor must report labor violations at the federal 
and state level from the past three years under definitions that do 
not clarify the scope of what constitutes a violation; 

• The Contracting Officer must review the labor violations submit
ted by the prime contractor; 

• The Labor Compliance Advisor in each agency must review the 
labor violations submitted by the prime contractor; 

• The Labor Compliance Advisor must consult with enforcement 
authorities at the federal and state level to determine whether 
agreements are in place or are otherwise needed to address appro
priate remedial measures, compliance assistance, steps to resolve 
issues to avoid further violations, or other related matters. This, of 
course, is the most troublesome as reported violations often have 
resolutions already agreed to by the employers and the employees 
or government agencies involved. This provision gives the DOL 
the power to second guess these resolutions. 

• The Contracting Officer must consult with the Labor Compliance 
Advisor subsequent to the Labor Compliance Advisor's consulta
tion with federal and state enforcement authorities. 

• The Contracting Officer must determine whether the prime con
tractor is a "responsible" source that has a satisfactory record of 
integrity and business ethics. 

The Executive Order requires all seven steps for each contract award 
at each federal agency, even when separate awards are being made to 
the same company. If one contractor has 100 different contracts at ten 
different agencies, the labor violations will need to be considered in

dividually, 100 different times by each Contracting Officer and Labor 
Compliance Advisor on each contract for the same company. 

Additionally, each prime contractor must require each subcontractor 
with a potential subcontract value exceeding $500,000 to report labor 
violations at the federal and state level prior to subcontract award. Pri
or to the award of a subcontract exceeding $500,000, the prime con
tractor must review the information on labor violations at the state and 
federal level and determine whether the subcontractor is a "responsible 
source" that has a satisfactory record of integrity and business ethics." 
This too will have to be repeated every six months. 

The Executive Order has drawn fire from business groups and the con
tractor community. Representatives have met with government offi
cials to express their concern and a coalition of twenty organizations 
representing government contractors called upon the Obama Admin
istration to withdraw the proposal in November 2014. 

On February 26,2015, two subcommittees of the House Education and 
Workforce Committee, the Subcommittee on Workforce Protections 
and the Subcommittee on Health, Employment, Labor, and Pensions 
held a joint hearing on the Executive Order. Labeled "The Blacklisting 
Executive Order: Rewriting Federal Labor Policies through Executive 
Fiat" hearings, the Subcommittees heard testimony from Karla Walker, 
the Assistant Director of the American Worker Project of the Center 
for American Progress Action Fund, the U.S. Chamber of Commerce, 
the Professional Services Council, and Angela Styles, the former Ad
ministrator for Federal Procurement Policy at the Office of Manage
ment and Budget. 

Ms. Walter testified that the Executive Order is needed because too 
many "bad companies" with a record of violations of the covered stat
utes are being allowed to get government contracts and the existing 
mechanisms are inadequate to prevent these abuses. She cited a 2013 
report by the Majority Committee Staff of the Senate Health, Educa
tion, Labor and Pensions Committee which reported that nearly thirty 
percent of the top violators of wage and workplace safety laws were fed
eral contractors still receiving contracts after having committed viola
tions. She also cited an analysis from the Center for American Progress 
Action Fund showing that companies that committed the worst work
place violations - including wage and safety violations - had significant 
performance problems in their government contracts. 

Ms. Styles' testimony succinctly described the concerns of the contrac
tor community. In her words, 

I can tell you with a high degree of certainty that this [Executive 
Order] will: (1) grind essential federal purchases to a standstill, (2) 
alter the current legal relationship between prime contractors and 
subcontractors, (3) illegally and unfairly exclude responsible com
panies from doing business with the federal government, (4) dev
astate small businesses, and (5) substantially increase the govern
ment's costs of buying goods and services. The potential disruption 
and damage is particularly troubling because adequate mechanisms 
already exist in our current procurement system to exclude compa
nies with unacceptable labor practices. 
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Several aspects of the Executive Order's reporting requirements have 
the business community particularly concerned. At the same time the 
Obama Administration issued this new Executive Order creating a 
whole new pre-award process, it conceded that most contractors were 
responsible bidders. The existing procedures are adequate to weed out 
violators, far less burdensome on the contractor and the government, 
and use a well-established process with significant due process protec
tions in place for contractors. The new procedures, in contrast, may 
well needlessly add uncertainty, subjectivity and onerous and costly 
new data collection and reporting requirements for federal contractors. 
Contractors are further concerned that the definition of violations does 
not clearly exclude agency "administrative'' violations and therefore 
could include requiring disclosure of government actions that are not 
equivalent to a finding of liability. 

Most troubling of all is that the Executive Order creates a process where
by the contracting agency can and must second guess resolutions and 
settlements entered into with respect to violations. The Labor Compli
ance Advisor in each agency, as indicated above, is given the authority 
and the obligation to go in and determine that further remedial pro
grams are necessary both by the contractor and by its subcontractors, 
with pre-bid exclusion, contract loss and debarment as possible results. 
The Executive Order empowers the Labor Compliance Advisor to pur
sue suspension and debarment referrals for "appropriate" violations 
without providing any clear guidance to define such violations. The 
broad range of laws covered by the Executive Order, the many types of 
claims that these laws have been violated and the relationship of these 
claims to union organizing activity which typically triggers complaints 
to government agencies will put contractors in the position of having 
to settle baseless claims in order to avoid loss of government contracts. 
This is problematic for very large employers which very often do have 
multiple complaints and or litigation involving employment laws, but 
also a problem for small prime contractors and subcontractors. This 
Executive Order has dramatically raised the stakes and vastly dimin
ished the ability of government contractor employers to contest claims 
they in good faith believe are without merit. 

The Executive Order also takes aim at pre-dispute arbitration agree
ments used by government contractors. In 2010, Congress adopted 
a provision barring pre-dispute arbitration for certain DOD contrac
tors with contracts of more than $1 million. Known as the Franken 
Amendment, it barred pre-dispute arbitration for claims arising under 
Title VII or any tort related to or arising out of sexual assault or ha
rassment. Only arbitration agreed to after a claim had been made was 
to be permissible. This Executive Order extends this prohibition to 
all government contractors but, like the Franken Amendment, it only 
applies to contracts valued at more than $1 million. It does not, howev
er apply to preexisting arbitration agreements unless the employer has 
discretion to modify the agreement and does so. 

The controversial Executive Order will likely invite litigation by trade 
associations as to whether there is statutory authorization for the new 
requirements and whether the Executive Order conflicts with feder
al law, especially the Federal Arbitration Act (FAA), as well as policy 
statements in Title VII and the Civil Rights Act of 1991 that favor arbi

tration. In recent years, the Supreme Court has unambiguously ruled 
in favor of binding pre-dispute arbitration provisions as fulfilling the 
mandate of the Federal Arbitration Act. It has also ruled that binding 
pre-dispute arbitration provisions should be upheld unless there is a 
contrary Congressional command to override the FAA. 

STAND ALONE HRAS, 
EMPLOYER PAYMENT PLANS A N D 

THE ACA'S MOST OVERLOOKED 
EMPLOYER PENALTY 

By Jessica B. Summers, Paley Rothman 

"p mployers that currently sponsor employer payment plans or stand
alone health reimbursement arrangements, which likely violate the 

Patient Protection and Affordable Care Act (ACA), are running the 
risk of being liable for an excise tax of $100 per day, per plan partici
pant. Unfortunately, many employers do not seem to know that their 
plans may now violate the ACA. 

Since its passage, the vast majority of employer community attention 
given to the ACA as focused on the ACA's employer mandate. By now, 
most employers have a general understanding of the employer man
date. Unfortunately, many employers remain unaware of the ACAs ad
ditional restrictions and the related penalties that extend to the other 
health-related benefits they may have historically offered their employ
ees. 

Two of the most common types of benefits that have been significandy 
affected by the ACA are Employer Payment Plans (EPPs) and Health 
Reimbursement Arrangements (HRAs). The ACA also affected Flex
ible Spending Accounts (FSAs) and Health Savings Accounts (HSAs) 
but to a somewhat lesser extent. These latter types of benefits are not 
addressed in this article. 

An EPP (as defined by IRS Notice 2013-54 ) is an arrangement under 
which the employer either (1) reimburses employees for the premiums 
that the employee has paid for health coverage that is not sponsored by 
the employer, or (2) makes direct premium payments to an insurance 
company for employee health coverage that is not sponsored by the 
employer. In 1961, the IRS (in Revenue Ruling 61-146) confirmed that 
these premium payments by the employer, (whether direcuy to the in
surance company or in the form of a reimbursement to the employee), 
were excludable from an employee's gross income and permissible for 
the employer. Prior to the passage of the ACA, EPPs were seen as a 
good option for employers who wanted to help their employees cover 
the cost of obtaining health insurance but did not want to sponsor a 
plan themselves. 

An HRA is a plan funded solely by the employer which reimburses 
employees for certain permitted medical expenses up to a set dollar 
amount. Reimbursements from an HRA are excluded from an employ-
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ee's taxable income. Prior to the ACA, there were two types of HRAs 
that were permissible for employers to offer. Employers could offer a 
standalone HRA, which employees could use to, among other things, 
pay the premiums for a health plan not sponsored by the employer. 
In the alternative, employers could offer an HRA accompanied by a 
standard group health plan which employees could use to cover items 
not covered by the group health plan, such as prescriptions or co-pays. 
There is a definitional overlap between EPPs and HRAs. A standalone 
HRA established solely for the purpose of reimbursing premiums paid 
by employees for health plans not sponsored by the employer will, in 
practice, be a type of EPP. 

Under the ACA, both EPPs and standalone HRAs will generally qualify 
as "group health plans." As such, each must comply with the ACA's re
quirements of a group health plan as articulated in 45 C.F.R. Part 147. 
These provisions, which apply to all group health plans that have at least 
two or more employee-participants on the first day of the plan year, in
clude two requirements that, based on their very structure, EPPs and 
standalone HRAs will be unable to satisfy. First, non-grandfathered 
group health plans with plan years commencing on or after September 
23, 2010, must provide coverage for preventative health services and 
may not impose any cost-sharing requirements on plan participants. 
See 45 C.F.R. § 147.130. 

• Second, the ACA prohibits all group health plans (both grandfa
thered and non-grandfathered) from placing any annual or life
time limits on the amount of benefits that may be paid for any 
individual. The prohibition against annual limits is applicable to 
group health plans with plan years beginning on or after January 
1, 2014, while the prohibition against Ufetime limits is applicable 
for plan years beginning on or after September 23, 2010. See 45 
C.F.R. § 147.126 

As set forth under 26 U.S.C. § 4980D, group health plans that do not 
comply with the ACA's requirements, including the preventative cover
age and the benefit limit provisions, may be subject to an excise tax of 
$100 per day for each participant in the noncompliant plan. In other 
words, an employer that maintains a group health plan (including 
an EPP or standalone HRA) that does not meet the ACA require
ments for a year could liable for $36,500 in excise taxes for each par
ticipant. 

For EPPs there is no way around the preventative service and benefit 
limit rules. By its very nature, because the purpose of an EPP is to re
imburse a set amount of premiums the EPP will not provide coverage 
for preventative services and will have a dollar hmitation. IRS Notice 
2013-54 makes it clear that an EPP's shortcomings cannot be cured by 
integrating the EPP with an individual health plan (i.e., the EPPs failure 
to meet the ACA requirements cannot be excused by the fact that the 
EPP is used to purchase individual health coverage that does meet the 
requirements). Under 29 C.F.R. § 2510.3—l(j) (as confirmed in IRS No
tice 2013-14), employers can still establish a payroll practice essentially 
allowing employees to direct that a portion of their post-tax wages be 
forwarded directly to an insurance company to pay premiums. How
ever, under such an arrangement, the employer may not contribute 
anything towards those premiums. In short, the only remaining way 
for an employer that does not want to sponsor a health plan to help 

employees afford premiums would be to give employees a bonus or 
increase in salary that would be taxable to the employee and that 
that the employee could then choose to use for anything, including 
premiums. 

While the ACA has essentially made it impossible for employers to 
offer EPPs without risking the excise tax, there are two circumstances 
under which employers may continue to offer HRAs to their employees 
without such risk. The primary way to do this is to "integrate" the HRA 
with a group health plan. In general, this means that the employer 
must offer employees a group health plan (other than the HRA) and 
that the HRA may only be available for employees who are actually en
rolled in a group health plan (other than an HRA). This group health 
plan can be the employers plan or a spouse's employer-sponsored plan 
but not an individually-purchased policy. Thus, because the employee 
simply needs to be offered a group health plan by the employer and 
enrolled in a group health plan, even if its not the employer's plan, an 
employee could enroll in his or her employer's integrated HRA and 
then use the money from that HRA to pay for coverage under his or her 
spouse's group health plan. 

The other way that an employer may continue to offer an HRA to 
employees, and the only way employers can offer a standalone HRA 
without violating the ACA, is if the HRA only reimburses "excepted 
benefits" as defined by the ACA, which include limited vision and den
tal coverage. Excepted benefits are statutorily exempt from the ACA 
requirements and therefore HRAs that only cover excepted benefits 
are not subject to the group health requirements in the same way that 
broader standalone HRAs are. 

For small employers who have failed to eliminate their EPPs, the IRS 
has recently offered some good news. On February 17, 2015, the IRS 
issued Notice 2015-17 providing transition relief for employers that 
had fewer than 50 full time employees and full time equivalents (i.e. 
those employers not subject to the employer mandate) in 2014 and 
continue to have less than 50 full time employees and full time equiv
alents through June 30, 2015. Under Notice 2015-17, these employers 
will have until June 30, 2015, to ehmihate EPPs and avoid penalties. 
The Notice does not, however, provide relief for larger employers or for 
improper standalone HRAs being used for more than just reimbursing 
premiums. 

Although the IRS has issued multiple notices on this issue, it does not 
appear to have begun to seek out violations. However Notice 2015-17 
may be an indication that IRS is preparing to do so. In light of the fact 
that the § 4980D excise accrues on a daily basis, employers and their 
advisors should waste no time in reviewing the types of benefits that 
the employer offers to corrfirm compliance under the ACA provisions 
discussed above. 

• Available fltwww.irs.gov/pub/irs-drop/n-13-54.pdf. 

~ Available afwww.irs.gov/pub/irs-drop/rr-61-146.pdf. 
;- Available atwww.irs.gov/pub/irs-drop/n-15-17.pdf. 
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LOCAL JURISDICTIONS ARE 
BEATING THE D R U M TO 

"BAN THE BOX" 

By Jessica Summers, Paley Rothman 

On January 1,2015, and January 3,2015, respectively, Montgomery 
County and Prince George's County became the second and third 

jurisdictions in Maryland (in addition to Baltimore City) to have laws 
restricting when and how a private employer can inquire about, and 
use, information related to a job applicant's criminal history. 

Containing very similar substantive provisions, both of the new laws 
do far more than simply prohibit an employer from including ques
tions about an applicant's criminal records on an initial job application 
(i.e. banning the box). Instead, they place clear restrictions on when 
during the hiring process employers may investigate or inquire into an 
applicant's criminal history. 

Montgomery County 
The new Montgomery County law, which was enacted by the Mont
gomery County Council on October 28, 2014, and which went into 
effect on January 1, 2015, applies to all employers that employ fifteen 
or more full-time employees in Montgomery County. 

Under the Montgomery County law, an employer may not require an 
applicant to disclose the existence or details about an applicants crim
inal record on an initial job application. Additionally, the law further 
restricts employers from inquiring about or investigating an applicant's 
criminal background until the conclusion of the applicants first inter
view. As specified in the County Code, an "interview" means "any di
rect contact by the employer with the applicant whether in person or by 
telephone or internet communications to discuss: (1) the employment 
being sought; or (2) the applicant's qualifications [,]" but does not in
clude "(1) written correspondence or email; or (2) direct contact made 
for the purpose of scheduling a discussion." As an exception to this 
rule, employers may inquire about criminal history before the end of 
the initial interview if it is voluntarily disclosed by the applicant. 
After an employer has learned of an applicants arrest or conviction 
record, the new law requires that, before making an employment de
cision based on an applicant's criminal record, the employer engage 
in an individualized assessment, much like that recommended in the 
EEOC's 2012 Enforcement Guidance on Consideration of Arrest and 
Conviction Records in Employment Decisions. For further discus
sion of the EEOC's position on background checks see "EEOC Loses 
A Fourth Circuit Case on Background Checks" published herein. The 
purpose of this assessment is to consider whether the offense demon
strates a lack of fitness for the position applied for. 

If an employer decides to withdraw a conditional offer of employment 
based on an applicants arrest or conviction record, the law requires 
that the employer must: (1) provide the applicant with a copy of the 
criminal record being referred to; (2) provide the applicant with notice 
of the employers intent to withdraw the offer; and (3) delay withdraw

ing the offer for seven days to give the employee time to review the 
criminal record and provide notice of any inaccuracies. If an employee 
comes forward within the seven days to provide notice of an inaccura
cy, the employer must continue to delay its withdrawal of the offer and 
reconsider its decision based on the new information. If the employer 
ultimately decides to move forward and withdraw the offer, the law re
quires the employer to provide the applicant with written notice of the 
final action. 
The statute does carve out certain exceptions to the restrictions set 
forth above. In the context of private-sector employers, the rules do not 
apply to (1) criminal background inquiries that are required by federal, 
state or county law, (2) employers "that provide programs, services, or 
direct care to minors or vulnerable adults" and (3) employers hiring for 
positions that require security clearance with the federal government. 

Under Montgomery County law, employers who violate the law may 
be subject to civil penalties of up to $1,000 per violation. The law sets 
forth an adrmnistrative process for the County Commission on Hu
man Rights to handle violations of this law. This process commences 
with a complaint being made to the Executive Director of the Office of 
Human Rights. Ultimately, the Commission's decision is appealable to 
the courts. 

Prince George's County 
The new Prince George's law, which was enacted by the Prince George's 
County Council on November 19,2014, and which went into effect on 
January 3, 2015, applies to all employers that employ twenty-five or 
more full-time employees in Prince George's County (in comparison 
to Montgomery County's threshold of fifteen or more full-time em
ployees). 

Like Montgomery County's enactment, Prince George's County's 
new law both prohibits employers from asking about an applicant's 
criminal record on an initial job application and prohibits employers 
from inquiring about, or investigating, an applicant's conviction or ar
rest record until the conclusion of the applicant's first interview. The 
only substantive distinction between the Prince George's County and 
Montgomery County enactments is that the Prince Georges County 
law does not include any definition of "interview" while Montgomery 
County's does. 

As with Montgomery County, Prince George's County also requires 
that the employer engage in an individuahzed assessment before taking 
an employment action based on an applicants criminal record and that 
the employer follow the same steps,-as set forth above, before revoking 
a conditional offer based on an applicant's criminal record. 

The Prince George's County law specifies that private employers are 
exempt from the statute's restrictions if (1) the mquiries are required 
by federal, state or county law or regulation or (2) the employer pro
vides "programs, services or direct care to minors or vulnerable adults." 
In other words, the Prince George's County law has two of the same 
exemptions as Montgomery County, but unlike Montgomery County, 
does not include an express exemption for employers hiring for posi
tions requiring security clearance. 
The Prince George's County statute does not itself set forth the penal-
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ties for violation of the law but, instead, instructs the Director of the 
Office of Human Rights to establish rules and regulations as to enforce
ment for the Prince George's County Council to approve. 

Comparison of County Ban the Box Laws 
Montgomery and Prince George's Counties' new laws on employer in
vestigations and inquiries into applicants' criminal histories are signifi
cantly less restrictive than Baltimore City's law on the same subject. 
As was discussed in Donald F. Burke's article in the Fall 2014 edition 
of this Newsletter, Baltimore City's background investigation law pro
hibits employers from making any inquiry or investigation into an ap
plicant's criminal record until a conditional offer of employment has 
been made, whereas Montgomery and Prince George's Counties allow 
such inquiries after the completion of the initial interview. In this re
spect, the Baltimore City law more closely resembles the District of 
Columbia's ban the box law , which also requires employers to make 
a conditional offer before investigating an applicant's criminal convic
tion history. Bdtimore City also applies its law to smaller employers 
than the other two counties, making the law applicable all employers 
with ten or more full-time employees. 

Concluding Comments 
It is important to note that in all of the above mentioned jurisdictions, 
if the employer is using a consumer reporting agency, as defined by the 
Fair Credit Reporting Act (FCRA), to perform an investigation into an 
applicant's or employees background, the employer will also be obli
gated to follow the requirements set forth by the FCRA. These require
ments include obtaining the employee or applicant's advance consent 
before rurming the background check and providing the employee or 
applicant with specific notices both before and after taking adverse ac
tions based on a background check. 

With local background check laws applicable to an increasing number 
of employers in Maryland, employers and their counsel should review 
their current background check and hiring processes and forms in re
lation to applicable law and train all employees involved in the hiring 
process to ensure no premature inquiries or investigations of criminal 
histories are made. 

Codified at Montgomery County Code, Chapter 27, Article XII. 
2- Codified at Prince Georges County Code, Subtitle 2. 
3 ' Codified at Baltimore City Code, Article 11, Subtitie 14. 
4 - Codified at D.C. Code, Chapter 20-152 

DUELING WAYS 
SUBCONTRACTOR EMPLOYEES 
ARE COVERED FOR WORKER'S 

COMPENSATION CLAIMS 

By Ethan L. Don, Paley Rothman 

' I 'he Court of Appeals, in Elms v. Renewal by Anderson, 439 Md. 381 
•*• (2014), set forth two (2) ways in which a prime contractor could 

be liable for work-related injuries suffered by employees of a subcon
tractor. The facts of the case are not particularly unique, making the 
analysis broadly appUcable. 

Richard Elms, the plaintiff, was a sole proprietor who operated an un
incorporated home improvement business, Elms Construction, which 
did window and door installation work for Renewal by Anderson ("Re
newal"), the defendant in the case. Mr. Elms represented to Renewal 
that he carried worker's compensation for his employees, but apparent
ly did not notify Renewal that he was not covered by that poUcy. 

In August 2008, Elms was injured installing a window at a Renewal 
customer's home. He filed a workers' compensation claim alleging that 
he was a common law employee of Renewal. Renewal .argued that he 
was an independent contractor and therefore not a "covered employ
ee" under the law. The Maryland Workers' Compensation Commission 
ruled in Renewals favor finding Elms to be an independent contractor. 
The Circuit Court overturned the Commission ruling. The Court of 
Special Appeals reversed the Circuit Court and held that Md. Code 
Ann., Lab. & Empl. § 9-508 - entitled "principal contractor UabiUty for 
compensation" and commonly known as the statutory employer provi
sion - abrogated the common law. The Court of Appeals granted Elms' 
petition for certiorari. The basic question was the interplay, or lack 
thereof, between the common law employer/employee relationship 
and a statutory employer/employee relationship created to cover prin
cipal contractors that ordinarfly would not be considered the worker's 
employer under common law rules of master and servant. 

The primary issues in Elms were nicely summarized by the Court as follows: 

[T]he initial determination in any workers' compensation case is 
whether the injured worker maintains a common law employer/ 
employee relationship with an alleged employer. If the injured 
worker does not maintain a common law employer/employee re
lationship with the alleged employer, the inquiry is over, and the 
worker is not entitled to recover compensation benefits through 
the alleged employer. By contrast, when a common law employ
er/employee relationship exists between the injured worker and 
his or her direct employer (e.g., a subcontractor), but the injured 
worker is unable to recover compensation benefits through that 
employer, only then do we analyze the constructs of the relation
ship of the injured worker and the principal contractor under § 
9-508 [the statutory employer provision]. This conclusion is con
sistent with the intent and purpose of the statute, specifically, to 
provide protection to employees of subcontractors who would 
otherwise be unable to recover for their work-related injuries. 
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Common Law Employer/Employee Analysis 
The Court of Appeals first found that Elms was a common law em
ployee of Renewal entitled to workers' compensation benefits under 
Renewal's policy. The Court came to this conclusion quickly, noting 
that Maryland law presumes an individual is a covered employee and 
that application of the common five (5) factor test - power to select and 
hire, payment of wages, power to discharge, power to control employ
ee's conduct, and whether work is part of the regular business of the 
employer - supported a finding that Elms was an employee of Renewal. 

The Court reiterated that the power to control employee conduct is the 
most important factor and noted that Renewal's control over Elms was 
clear. The Court specifically noted that Renewal controlled the dates 
and times of all Elms' schedule of jobs and provided detailed train
ing and instructions (down to the type of screws, shims, caulking, and 
molding) and spot-checked Elms' jobs. 

The Court looked at the following additional factors. Elms Construc
tion derived approximately 80-85% of its income from window instal
lations for Renewal. As a contractor for Renewal, Elms was subject to 
several requirements, including wearing shirts bearing Renewal's logo, 
and placing Renewal signs in customers' yards. Elms used his own 
trucks and usually his own tools, but obtained all supplies and ma
terials from Renewal's warehouse. Where spot-checked jobs required 
corrections, Renewal expected and required Elms to make corrections. 
Renewal expected Elms to adhere to the policies and instructions con
tained in the "Installation Job Expectations" manual, and it required 
customers to rate Elms' performance on report cards at the end of each 
installation. Further, Renewal provided Elms with a schedule of jobs 
that included the address of the sites, the names of the residents, and 
the time frame for each job. 

Statutory Employer Analysis 
The Court then turned to § 9-508. It creates an employer/employee 
relationship by statute. The Court concluded that § 9-508 provided an 
additional source of prime contractor Uabiiity when the prime contrac
tor was not the common law employer. 

The Court of Appeals concluded that § 9-508 applies if the worker is 
a "covered employee," not an independent contractor, of the subcon
tractor. It imposes habihty on the prime contractor in the absence of 
a common law employer/employee relationship between the prime 
contractor and the worker when the following conditions are met: (1) 
a principal contractor; (2) who has contracted to perform work; (3) 
which is part of its trade, business or occupation; (4) contracts with 
any other party as a subcontractor to do all or any part of the work. 
When all of the conditions are met, under the Act, an employee of a 
subcontractor will be able to recover workers' compensation benefits 
from a principal contractor as the "statutory employer." As the Court 
explained, "the purpose of the statutory employer provision is the pro
tection of the injured worker who might otherwise receive no compen
sation for work-related injuries if the worker's immediate employer had 
not obtained workers' compensation coverage and had little resources 
to pay damages in a personal injury action." Elms at 400. [Citations 
omitted.] Accordingly, "by its terms, § 9-508 only operates to make 

a principal contractor liable when an employee is unable (apparently 
for whatever reason) to recover from his direct employer, the subcon
tractor." 

There are exceptions to this liability. One key such exception relates to 
coverage for a "sole proprietor." A sole proprietor is unable to recover 
from a principal contractor under § 9-508 unless he/she meets very 
specific notice and election requirements of the law. 

The Elms Court summed up its analysis stating, "[i]n our view, the 
statute does not abrogate' the common law employment relationship; 
instead, it creates a potential alternative relationship where the com
mon law employer/employee relationship does not exist between the 
injured worker and the principal contractor." Elms at 404. As a result, 
the Court made expressly clear that it will first apply the common law 
employer/employee relationship test when looking at workers' com
pensation claims, but will then apply § 9-508 to insure coverage for the 
worker when the common law test does not make the prime contractor 
liable. 

At the end of the day, the Court of Appeals held that a worker who is 
deemed to be a direct common law employee of the prime contrac
tor can collect workers' compensation from the prime contractor, but 
where the worker cannot get coverage for some reason through his/her 
direct employer, § 9-508 provides an additional basis for holding the 
prime contractor responsible for workers' compensation insurance or 
damages. Elms, 439 at 404-05. 

There are several practical considerations that attorneys and their em
ployer clients should consider as a result of this decision: 

1. Employers (primes) or counsel should review the "control" factors 
to see whether the employer is likely to be considered a common 
law employer and whether the employer can take steps to make 
such a determination less likely. 

2. Employers (primes) should make certain that all subcontractors 
certify and represent both that they carry workers' compensation 
insurance and that all workers assigned to the employer's jobs are 
covered by workers' compensation insurance. 

3. Employers should review and be certain that workers' compensa
tion insurance policies cover workers deemed to be common law 
or statutory employees, even though such employees are not typ
ically counted for purposes of determining insurance premiums. 

4. Employers (primes) should make sure that any sole proprietor or 
partner in a subcontractor who does work for the prime follows 
the procedures to elect to be covered under the subcontractor's 
workers' compensation policy. 

!• In contrast, a corporate officer of a subcontractor would be covered without 

meeting the notice and election requirements, because corporate officers are 

covered under the Act unless they elect not to be covered. Inner Harbor Ware

house, Inc. v. Myers, 321 Md. 363, 582 A.2d 1244 (1990). 
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NLRB RULES THAT EMPLOYEES 
M A Y USE EMPLOYER E-MAIL 

SYSTEMS TO ENGAGE IN 
CONCERTED ACTIVITY 

By Jack Blum, Paley Rothman 

Tn a recent decision, the National Labor Relations Board (NLRB) 
-*-ruled that employees who are granted access to their employer's 
e-mail system for business purposes are generally entitled to use these 
work e-mail systems to engage in discussions about the terms and con
ditions of their employment while on non-working time. This deci
sion, which applies to both union and non-union workplaces, over
ruled a precedential decision issued by the NLRB in 2007. As a result 
of this decision, many employers may need to revise their employee 
handbook provisions regarding the use of the employer s computer sys
tems in order to avoid a potential unfair labor practice charge. 

In Purple Communications, 361 N.L.R.B No. 126 (2014), an employer 
assigned its employees individual e-mail accounts on its e-mail system, 
which the employees could access from both their workstations and 
their personal computers and smartphones. The employees' use of the 
employer's e-mail system was subject to several provisions set forth 
in the employers handbook. One provision stated that access to the 
employer's e-mail system "should be used for business purposes only'' 
Another provided that employees were "strictly prohibited" from using 
the e-mail system to engage in activities on behalf of "organizations or 
persons with no professional or business affiliation with the Company" 
or to send "uninvited e-mail of a personal nature." 

The NLRB charges at issue in Purple Communications arose out of 
an unsuccessful union organization election at two of the employer's 
worksites. The union filed objections to the election results, claim
ing that the employer's electronic communications policy interfered 
with the election. It also filed an unfair labor practice charge with the 
NLRB. Based on the union's complaint, the NLRB's general counsel 
issued a complaint against the employer regarding the policy. 

Section 7 of the National Labor Relations Act (NLRA) provides that, 
"[ejmployees shall have the right to . . . engage in other concerted ac
tivities for the purpose of collective bargaining or other mutual aid or 
protection." This right protects the efforts of employees to induce or 
initiate group action to improve the terms or conditions of employ
ment. Section 8(a)(1) of the NLRA provides that "[i]t shall be an 
unfair labor practice for an employer . . . to interfere with, restrain, or 
coerce employees in the exercise of the rights guaranteed in section [7] 
of this title." While many of the Section 7 rights are tied to collective 
bargaining and union membership, the "concerted activities" right 
does not require that the employee be a union member or that the 
activity have any connection to a labor union. 

The employers e-mail policy appeared to have sound support in the 
NLRB's 2007 decision in Register-Guard, 351 N.L.R.B. No. 70 (2007). 

There, in a case of first impression, the NLRB ruled that an employer 
could prohibit its employees from using its e-mail system for non-busi
ness activity if the prohibition was applied in a non-discriminatory 
manner. Accordingly, Register-Guard held that there is no statutory 
right to use an employer's e-mail system for Section 7-concerted ac
tivity. The NLRB based the Register-Guard ruling on a line of cases 
which had previously held that employers have a "basic property right" 
to restrict and regulate the use of their equipment. 

The Purple Communications decision did not distinguish Regis
ter-Guard, but rather overruled it outright. In doing so, the NLRB cited 
statistics showing that workers increasingly use e-mail in the perfor
mance of their jobs, and that employees' personal use of an employ
er's e-mail system is a common and accepted practice. The NLRB also 
criticized its Register-Guard predecessors for treating an e-maE system 
in the same manner as other types of physical equipment, noting that 
an employee's non-business use of an e-mail system would not inter
fere with other business uses of the e-maE system. In that respect, the 
NLRB found, the cases cited in Register-Guard involving an employer's 
copy machine, bulletin board, television and VCR, and telephone line 
were materially different from and not applicable to the use of an em
ployer's e-maE system. 

The NLRB did not stop with its assault on the Register-Guard majority's 
reasoning, however, and also attacked the reasoning of the equipment 
cases on which the Register-Guard decision relied. While acknowledg
ing that cases like Mid-Mountain Foods, 332 N.L.R.B. No. 19 (2000), 
did declare that "there is no statutory right of an employee to use an 
employer's equipment or media," the NLRB criticized such statements 
as dicta and unsupported by persuasive and substantive authority, and 
demeaned the principle itself as "hardly self-evident." By noting that it 
"questionjed] its validity elsewhere," the NLRB hinted that it may in a 
future case seek to curtaE the employer's broad control over its equip
ment that has been established in past precedents. 

Having discarded Register-Guard and seriously threatened its underly
ing principles, the NLRB held that employees did have a statutory right 
to use their employer's e-maE system to engage in Section 7 concerted 
activity during non-working time. WhEe the NLRB recognized that 
an employer could potentially show that "special circumstances" made 
a business-only prohibition necessary to maintain production or dis
cipline, it also hinted that such circumstances would rarely be present 
and would not justify a total ban on non-business e-mails. Because the 
NLRB described the new right to use an employer's e-mail system as 
a "presumption," it will be the employer's burden to show the exis
tence of special circumstances justifying a limitation on such use. 

The NLRB emphasized that its holding was limited in several respects. 
For instance, the NLRB made clear that an employer has no obligation, 
even under Purple Communications, to provide employees with access 
to its e-maE system in the first instance. Instead, the right to use the 
employer's e-mail for Section 7 activity arises only where the employer 
has provided an employee with access to its e-mail system for work-re
lated purposes. Nor did the decision require that non-employees be 
given permission to access an employer's e-mail system. In addition, 
employers are not precluded from enforcing uniform and non-dis-

SPRING/SUMMER 2015 
Maryland State Bar Association 

Page 13 



criminatory restrictions, such as prohibiting large attachments or the 
sending of audio or video files, in order to ensure the e-mail system's 
efficient functioning. Finally, Purple Communications does not affect 
the employer's right to monitor employees' use of an e-mail system or 
the right to notify employees of such monitoring. 

Both union and non-union employers will need to reevaluate their 
existing policies regarding e-mail usage in light of the new frame
work established in Purple Communications. Blanket prohibitions on 
non-business use of employer provided e-mail by employees will now, 
absent a very narrow exception for special circumstances, constitute 
an unfair labor practice. These restrictions should be curtailed so as 
to only prohibit such use during working hours. Notably, however, the 
NLRB's decision provided no guidance as to what constitutes working 
and non-working time, an area of ambiguity in the digital age when 
employees may send work-related e-mails from home via smartphone 
outside of the traditional working hours. In addition, policies relating 
to non-business related use of other types of equipment should also 
be reviewed in light of the NLRB's criticism of the equipment restric
tion cases as the NLRB has not been hesitant to apply newly-created 
policies, mcluding the one in Purple Communications, retroactively 
against employers. 

There may be a considerable delay before the policy announced in 
Purple Communications is subjected to judicial review. The NLRB re
manded the proceedings in Purple Communications to an adrninistra-
tive law judge to provide the parties an opportunity to present evidence 
and argument under the new standard. After the administrative law 
judge issues a new decision under Purple Communications' standard, 
there could be additional proceedings before the NLRB itself. Only af
ter those proceedings concluded would the policy finally be subject to 
review by a federal court. Because the NLRB will likely seek to enforce 
the new standard in the interim, employers may wish to comply while 
awaiting further developments. 

1- 29US.C. §157. 
2- See, e.g., Eastex, Inc. v. N.L.R.B., 437 U.S. 556, 565 (1978). 

3- 29 U.S.C. § 158(a)(1). 
4- See, e.g., Pressroom Cleaners, 361 N.L.R.B. No. 57 (2014); Pacific Lutheran Uni
versity, 361 N.L.R.B. No. 157 (2014); Huntington Ingalls Inc., 361 N.L.R.B. No. 
64 (2014). 

SUPREME COURT RULES THAT 
ERISA FIDUCIARIES HAVE 
DISTINCT LIABILITY FOR 

ONGOING DUTY TO MONITOR 
P L A N INVESTMENTS 

By Jessica B. Summers, Paley Rothman 

Tn a recent decision that has surely unnerved many retirement plan 
fiduciaries, the Supreme Court, in the case of Tibbie v. Edison Inter

national et al, No. 13-550,2015 WL 2340845 (May 18,2015), weighed 
in on the issue of whether a retirement plan fiduciary can be held liable 
for retaining an imprudently selected investment after the statute of 
limitation has run from the date of the initial selection of the invest
ment. 

Overruling the Ninth Circuit in a unanimous opinion, the Court 
held that retirement plan fiduciaries have an ongoing duty to mon
itor investments that is distinct from their duty to prudently select 
investments. As such, the Court established that, depending on the 
circumstances, the six year statute of limitation for breach of fidu
ciary duty under the Employee Retirement Income Security Act 
(ERISA) can extend not only from the date on which an investment 
was selected but from a later point at which the fiduciary was obli
gated to monitor the investment. 

The Tibbie case was brought by participants in Edison International's 
401(k) plan against the plans fiduciaries. The participants alleged that 
the fiduciaries imprudently, and in breach of their fiduciary duties, 
chose to offer participants six higher priced retail-class mutual funds 
when they could have offered lower cost institutional-class mutual 
funds. Of the six funds in question, three were added to the plan in 
1999 and three were added in 2002. The participants filed their claim 
in the U.S. District Court for the Central District of California in 2007. 

In deciding the case, the District Court held that the defendants had 
breached their fiduciary duties with respect to the three mutual funds 
selected in 2002. However, as to the mutual funds selected in 1999, the 
District Court held that the claims related thereto were barred by ER
ISAs statute of limitations. The ERISA statute of hmitations provides 
that a complaint must be filed within six years oP'thedate ofthe last ac
tion which constitutes a part of the breach or violation" or "in the case 
of an omission the latest date on which the fiduciary could have cured 
the breach or violation." The District Court reasoned that the selection 
of the funds had occurred more than six years prior to the filing of the 
complaint and that the funds had not undergone sufficient change in 
the preceding six years for the fiduciaries to have a duty to review the 
funds. The Ninth Circuit affirmed the District Court's decision. 

Reversing the Ninth Circuit's decision and remanding the case for fur
ther consideration, the Supreme Court relied heavily on the common 
law of trust, from which ERISA fiduciary duties are derived. The Court 
noted that both sides had acknowledged that, under the common law 
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of trusts, fiduciaries have a continuing duty to monitor investments. 
The Court emphasized that this duty to monitor and remove improper 
investments is distinct from the duty to prudently select investments 
and rejected the District Courts position that the duty to monitor is 
only triggered when the investment has undergone substantial chang-

In finding that fiduciary duties include a duty to monitor, the Court 
clarified that a claim for breach of fiduciary duties related to a specif
ic investment may still be sustainable after the statute of limitations 
has run on claims for breach related to the initial selection of the in
vestment. However, the Court expressly declined to weigh in on the 
nature or scope of the review or monitoring required of a fiduciary to 
discharge his or her duties, leaving this issue for the Ninth Circuit on 
remand. 

Given the narrow scope of the Court's decision, far from setting a clear 
line for when a plan fiduciary may be subject to a claim for breach of 
fiduciary duties, the decision leaves a number of unanswered question 
about scope of fiduciary duties and timing of claims which we can ex
pect to see litigated in the years to come. 

1- The Supreme Court also left the Ninth Circuit to consider the fiduciaries' as
sertion that the participants waived any claim of breach related to the duty to 
monitor the investments because they did not specifically plead this duty in the 
earlier stages of the case. 

A N ACTIVE TERM: 
SUPREME COURT EMPLOYMENT 

CASES OF 2015 

By Hope B. Eastman, Paley Rothman 

I he Supreme Court has issued opinions in a number of significant 
employment law cases during its 2015 term. Additionally the 

Court is considering at least one case which is not strictly an employ
ment case, but which will have important effects on employers. 

Decided Cases 
This term, the Court decided six employment-related cases, one in
volving religious accommodation, one involving the EEOC concili
ation requirement, one involving the Pregnancy Discrimination Act, 
one involving the FLSA, one involving whistleblower protection for 
federal employees, and one on the DOL interpretive guidance on the 
exempt status of mortgage brokers. 

EEOC v. Abercrombie & Fitch Stores, Inc., No. 14-86, 
decided June 1,2015 
In its most recent employment law ruling, the Court made clear that an 
applicant may prevail on a claim of religious discrimination by show
ing simply that her need for an accommodation was the motivating 
factor behind the employer's decision not to hire her. Overruling the 
Tenth Circuit, the Court held that the applicant was not required to 
show that the employer had actual knowledge of her need for a reli
gious accommodation. 

This case presented the Court with the question of whether an employ
er can only be liable under Title VII of the Civil Rights Act of 1964 for 
refusing to hire an applicant or discharging an employee based on a 
"religious observance and practice" if the employer has actual knowl
edge that a religious accommodation was required and the employer's 
actual knowledge resulted from direct, explicit notice from the appli
cant or employee. 

This case involved an applicant who wore a headscarf to her interview 
for a position as a sales employee at Abercrombie & Fitch. The appli
cant was not hired because wearing a headscarf conflicted with Aber-
crombie's "look policy" which set forth the dress requirement for sales 
employees and prohibits employees from wearing "hats." Although 
the manager who performed the interview believed that the headscarf 
was worn for religious reasons, the applicant herself never actually 
informed the manager of this nor indicated that she would need any 
accommodation. 

Each side in this case, during oral arguments, sought to persuade the 
Court that the rules they propose would be workable. The government 
argued that accommodation requirements should be triggered if the 
employer knows the practice (in this case the wearing of the headscarf) 
and correctly understands the practice to be religious. Abercrombie & 
Fitch argued that such a rule would require it to make impermissible 
mquiries into an applicant's religion and sought to put the burden on 
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the applicant to come forward and tell the employer about their reli
gious practice and need for accommodation. 

In an 8 to 1 decision authored by Justice Scalia, the Court rejected 
Abercrombie's argument that an applicant must demonstrate that the 
employer had actual knowledge of her need for an accommodation. 
The Court emphasized that, unlike other anti-discrimination statutes, 
such as the Americans with Disabilities Act, Title VII does not include 
a knowledge requirement. The Court refused Abercrombie's push for 
it to "add words to the law to produce what is thought to be a desirable 
result," noting that such a change would be for Congress not the Court. 
Instead, the Court highlighted the distinction between knowledge and 
motive, noting that Title VII looks only to the issue of whether an em
ployer failed to hire an applicant because of his or her religion. How
ever, in doing so, the Court made it clear in a footnote that they were 
not deciding a case in which the employer did not know or suspect it to 
be a religious practice but that rather Abercrombie suspected that the 
applicant wore the head scarf for religious reasons. 

The Court concluded that the applicant could sustain a disparate-treat
ment claim under Title VII by demonstrating that the employer did not 
hire her because of her religion, which the Court noted to be synony
mous with a refusal to accommodate the religious practice. The Court 
emphasized that this is true regardless of whether the applicant has re
quested an accommodation or otherwise made the employer aware of 
a need for accommodation. The Court remanded the case to the Tenth 
Circuit, which had previously granted summary judgment in favor of 
the employer, for further consideration. 

Mach Mining v. EEOC, 135 S.Ct. 1645, decided 
April 29,2015 
In a unanimous decision authored by Justice Kagan, the Court held 
that the statutory requirement that the EEOC attempt conciliation be
fore filing suit is subject to limited judicial review. 

This case resolved the fascinating question of whether a court can re
quire the EEOC to fulfill Title VII's conciliation requirement in good 
faith, which is hardly something that ought to require judicial inter
vention. The EEOC has been subject to intense employer criticism 
over the years for the manner in which it conducts conciliation of cases 
where reasonable cause findings have been issued, including the failure 
to specify the violation or the suggested remedies and relief, and the 
failure to engage in anything that represented a real effort to resolve the 
matter. Additionally, the EEOC has presented a demand for relief on a 
take it or leave it basis and then simply moved to file suit. Under Title 
VII of the Civil Rights Act, the EEOC is required conciliate the dispute 
with an employer before bringing suit. The EEOC views the obligation 
as being minimal at best and argues that the failure to conciliate in 
good faith should not be a valid defense against a suit by the EEOC. 
This case involved a woman who alleged that she was denied a job 
based on her gender. The EEOC found reasonable cause that the com
pany had discriminated against female applicants and sent a letter to 
Mach Mining inviting it to participate in conciliation. The letter did 
not offer any suggested remedial steps it was asking the company to 
take and notified the company that the EEOC would be in contact 
to begin the conciliation process. Approximately one year later, the 

EEOC sent Mach Mining another letter stating that conciliation had 
failed and proceeded to file suit. What occurred in the interim between 
the two letters was not addressed in the judicial record. Mach Mining 
argued that the EEOC had not conciliated in good faith. The EEOC 
moved for summary judgment on whether failure to conciliate in good 
faith is a viable defense. The district court denied the motion and held 
that courts may review the EEOC's informal settlement efforts to deter
mine whether the EEOC made a sincere and reasonable effort to nego
tiate. The Seventh Circuit reversed and held that, so long as the EEOC 
has pleaded that it complied with Title VII and the relevant documents 
are facially sufficient, judicial review is satisfied. 

In overruling the Seventh Circuit, the Supreme Court emphasized the 
strong presumption in favor of allowing judicial review of administra
tive actions. The Court concluded that there is nothing in Title VII to 
indicate that Congress intended the conciliation process to be exempt 
from judicial review. 

In finding that the EEOC's conciliation obligation is subject to judicial 
review, the Court recognized that Title VII does give the EEOC "wide 
latitude over the conciliation process." As such, the Court held that 
judicial review of conciliation must be Hmited to enforcing the statuto
ry obligation. In other words, a court may review whether the EEOC 
actually tried to conciliate, but not scrutinize the conciliation process 
itself. In setting forth this Umitation, the Court rejected Mach Min
ing's assertion that a court's inquiry should include a factual look at the 
conciliation process. The Court concluded that allowing broad judicial 
review of this nature would conflict with both the significant discretion 
that the Title VII gives the EEOC in how to proceed with conciliation 
as well as the related confidentiality provision. 

In concluding its decision, the Supreme Court noted that generally an 
affidavit from the EEOC is sufficient to establish that the conciliation 
requirement has been met. However, in the event that the employer 
responds with evidence to the contrary, a court may engage in a factu
al investigation to determine whether conciliation actually occurred. 
In the event that the court finds that conciliation has not occurred, 
the remedy in such a situation is for the EEOC to be ordered to make 
appropriate conciliation efforts. The Supreme Court vacated the judg
ment of the Court of Appeals and remanded the case for further pro-
ceed-ings consistent with its opinion. 

Youngv. United Parcel Service, 135 S.Ct. 1338, 
decided March 25,2015 
In a decision authored by Justice Breyer, the Court addressed the ques
tion of what the Pregnancy Discrimination Act (PDA) means when it 
requires employers to treat pregnant employees the same as non-preg
nant employees who are "similar in their ability or inabfiity to work." 

The employee in question was a delivery driver for United Parcel Ser
vice (UPS) who became pregnant and was advised by her medical 
practitioners not to lift more than twenty pounds while working. UPS's 
employee policy requires their drivers to be able to lift up to seventy 
pounds. Due to Young's inability to fulfill this work requirement, as 
well as the fact that she previously had used all her available family/ 
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medical leave, UPS forced her to take an extended, unpaid leave of ab
sence and denied her light duty. Young sued UPS and claimed she had 
been the victim of gender- and disability-based discrimination under 
the Americans with Disabilities Act and the Pregnancy Discrimination 
Act, highlighting the fact that UPS had accommodated other employ
ees with work limitations, specifically (i) drivers disabled on the job, 
(ii) drivers who lost their Department of Transportation certification, 
and (iii) drivers suffering from a disability covered by the Americans 
with Disabilities Act (ADA). UPS moved for summary judgment and 
argued that Young could not show that UPS's decision was based on 
her pregnancy or that she was treated differently from a similarly situ
ated co-worker. Furthermore, UPS argued it had no obligation to offer 
Young accommodations under the ADA because Young's pregnancy 
did not constitute a disability. The district court dismissed Young's 
claim. The U.S. Court of Appeals for the Fourth Circuit affirmed. 

In reviewing the issue, the Court ruled 6-3 (with Justice Alito issuing 
an opinion concurring in the judgment only) to vacate the Fourth Cir
cuit's affirmation of summary judgment and to remand the case for 
further consideration by the Fourth Circuit. In doing so, the majority 
declined to adopt either the employer's or the employee's statutory in
terpretations of the PDA, finding both to be too extreme in different di
rections. Instead, the majority cut a middle ground holding that, where 
an employer has asserted that its employment decision was based on a 
neutral policy in which pregnancy was not a factor, the employee may 
respond, and create a triable issue of fact, by demonstrating that the 
policy imposed a significant burden on pregnant employees and that 
the non-discriminatory reason for the policy was insufficient to justify 
the burden. 

It-is important to note that, as the Court recognizes in its decision, 
the ADA was amended in 2008 (after the lawsuit began) to broaden 
the definition of disabilities to include those of limited duration. The 
Court declined to take a position on whether this means that impair
ments related to pregnancy (such as Ms. Young's) may be covered by 
the ADA. However, the EEOC has taken this position and asserts that 
certain impairments related to pregnancy are protected under the ADA 
as amended. 

Integrity Staffing Solutions v. Busk, 135 S.Ct. 513, 
decided December 9,2014 
On December 9, 2014, the Court ruled 9-0, in a decision authored by 
Justice Thomas, on a case involving time spent by a putative class of 
warehouse workers waiting for and undergoing security screenings. 
The employees in question were employed by Integrity Staffing which 
provided warehouse workers to Amazon. The issue was whether the 
employees' waiting and screening time was compensable under the 
Fair Labor Standards Act, as amended by the Portal-to-Portal Act, and 
turned on the oft-litigated question under these statutes as to what ac
tivities are considered preliminary or postliminary to the performance 
of the principal activities that an employee is required to perform. 

The issue is framed by two somewhat conflicting principles: the Por
tal-to-Portal Act exception for prelimmary/postliminary activities ver
sus the continuous workday rule. In early days of the FLSA in 1946, the 

Supreme Court held in the case of Anderson v. Mt. Clemens Pottery Co., 
66 S.Ct. 1187, that the term "work" in the statute broadly encompass
es time spent "pursuing certain preliminary activities after arriving .., 
and such as putting on aprons and overalls, removing shirts, taping or 
greasing arms [etc.]" Immediately thereafter, organized labor seized on 
the ruling and by late 1946 "portal pay suits" had exploded, with over 
1,500 cases seeking nearly $6 billion in claims. In response, Congress 
passed the Portal-to-Portal Act in 1947, which excluded from com
pensable time "activities that are prehminary to or postliminary to the 
principal activities [that an employer is employed to perform], which 
occur either prior to the time on any particular workday at which such 
employee commences, or subsequent to the time on any particular 
workday at which he ceases, such principal activities." On the flip side, 
the FLSA regulations include what is commonly known as the "Con
tinuous Workday Rule," which states that compensable time compris
es "the period between commencement and completion on the same 
workday of an employee's principal activity or activities ... whether or 
not the employee engages in work throughout all of that period." 

In Integrity Staffing, the Supreme Court recognized that its earlier de
cisions consistently interpreted "principal activity or activities" "to em
brace all activities which are integral and indispensable part of the prin
ciple activities" an employee performs. The question the Court faced 
this time around was what does "integral and indispensable" mean. It 
held that an activity is integral and indispensable to the principle ac
tivities that an employee is employee to perform "if it is an intrinsic 
element of those activities and one with which the employee cannot 
dispense if he is to perform his principal activities." Under the Court's 
analysis, the term "principal activities" includes all activities which are 
an "integral and indispensable part" of the principal activities. 

Under this framework, the Court concluded that the screenings were 
not part of the principal activities the employees were employed to per
form as the employees were not employed to undergo security screen
ings. The security process could be easily eliminated without impact
ing the principal job the warehouse workers were required to perform, 
i.e., stocking the shelves and packaging the goods for shipping. The 
Court also relied on a 1951 Department of Labor Opinion Letter which 
found both pre-shift screening for safety and post-shift searches con
ducted to prevent employee theft to be non-compensable. 

Department of Homeland Security v. MacLean, 
135 S.Ct. 913, decided January 21,2015 
On January 21, 2015, the Court decided this case by 7-2, with Justice 
Roberts writing for the Court and Justices Sotomayor and Kennedy 
dissenting. The case involved whistleblower protection for a federal 
air marshal who publicly disclosed that the TSA had decided to cut 
costs by removing air marshals from certain long-distance flights and 
canceling all overnight missions. The Court held that the marshal was 
entitled to protection under the federal whistleblower statute because 
his disclosure did not fall within the statute's exception for disclosures 
"specifically prohibited by law." Although the disclosure was specifical
ly prohibited by a TSA regulation, the Court held that the "specmcally 
prohibited by law" exception does not extend to violations of rules and 
regulations, nor was the air marshal's disclosure specifically prohibited 
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by the statute that authorized the TSA to promulgate those regulations. 
In July 2003, the TSA briefed all federal air marshals - mduding Rob
ert J. MacLean - about a potential plot to hijack passenger flights. A 
few days after the briefing, MacLean received a text message from the 
TSA canceling all overnight missions from Las Vegas until early Au
gust. MacLean, who was stationed in Las Vegas, believed that canceling 
those missions during a hijacking alert was dangerous and illegal. He 
disclosed this information to a reporter. The TSA fired him and he ap
pealed to the Merit Systems Protection Board. MacLean challenged his 
termination on the ground that his disclosure was protected under the 
Whistleblower Protection Act of 1989 because he reasonably believed 
that the leaked information disclosed "a substantial and specific danger 
to public health or safety" The Board held that he did not qualify for 
protection because his disclosure was "specifically prohibited by law" 
The Court of Appeals for the Federal Circuit vacated the Board's de
cision, holding that the applicable regulation was not a valid source of 
prohibition. 

The Supreme Court upheld whistleblower protection for MacLean. 
It refused to act on the government's argument that providing whis
tleblower protec-ition to individuals like MacLean would "gravely en
danger public safety" by making the confidentiality of sensitive security 
information depend on the idiosyncratic judgment of each of the TSA's 
60,000 employees. It acknowledged that these concerns are legitimate 
but concluded that they must be addressed by Congress or the Presi
dent, rather than by the Court. 

Perez v. Mortgage Bankers Association and Nickols v. 
Mortgage Bankers Association, 135 S.Ct. 1199, 
decided March 9,2015 
The Supreme Court ruled 9-0 in favor of the Department of Labor 
(DOL) in a case challenging the ability of the DOL to issue and re
vise interpretive guidance without notice-and comment rulemaking. 
These two cases, consolidated for decision, posed the question whether 
a federal agency, in this case the DOL, must engage in notice-and-com-
ment rmemaking pursuant to the Administrative Procedure Act (APA) 
before it revokes an authoritative interpretation of a regulation and re
places it with a new authoritative interpretation that reverses the agen
cy's prior interpretation. The Court has resoundingly said no. 
During the Bush Administration, the DOL issued revised regulations 
relating to various exemptions under the Fair Labor Standards Act 
(FLSA), including the exemption for administrative employees. The 
revised regulations included a new section giving examples of admin
istratively exempt employees, mcluding one related to mortgage loan 
officers in the financial services industry. In September 2006, the DOL 
issued an Opinion Letter (FLSA2006-31), in response to an inquiry 
from the Mortgage Bankers Association (MBA), confirming that mort
gage loan offers were exempt from the FLSA under the administrative 
exemption. The DOL held the Opinion Letter out as the Department's 
definitive interpretation of its regulations as it applied to mortgage loan 
officers and concluded that mortgage loan officers were not entitled to 
overtime. 

Four years later in March 2010, the DOL withdrew its 2006 Opinion 
Letter and reversed its position by issuing Administrator's Interpreta

tion No. 2010-1 stating that mortgage loan officers are nonexempt and 
entitled to overtime. The DOL conceded in an earlier amicus brief in 
another case that this was a "substantive" change. 

The MBA filed suit, challenging the Obama Administrations revo
cation of the 2006 Opinion Letter and issuance of the contrary guid
ance. The MBA argued that allowing the DOL to make this change 
was inconsistent with the principles of the APA which requires that 
agencies use a notice-and-comment period before issuing legislative 
or substantive rules which are binding on the public. The MBAs posi
tion was based on a long-held judicial principle that when an agency 
interprets a regulation one way and subsequently interprets it another 
way, the agency in effect is revising the underlying regulation. Finding 
against the MBA, the Court accepted the government's position that no 
notice-and-comment was required for the withdrawal of the Opinion 
Letter. The Court reached this conclusion based on the fact there is an 
exemption to the APA notice-and-comment requirement for "interpre
tive rules," which these were deemed to be. As Justice Sotomayor wrote 
in her opinion for the Court, under a "straightforward" reading of the 
APA, "[bjecause an agency is not required to use notice-and-comment 
procedures to issue an initial interpretive rule, it is also not required to 
use those procedures when it amends or repeals that interpretive rule." 
The separate concurring opinions by Justices Scalia and Thomas sug
gest that other challenges may arise. Both of them questioned the 
basis for judicial deference to agency "interpretations," as opposed to 
regulations adopted with notice-and-comment. Justice Scalia argued 
that this practice leaves the agency with largely unfettered freedom to 
draft broad and vague regulations through notice-and-comment and 
then use interpretive guidance to fill in the gaps unchecked by no
tice-and-comment. Justice Thomas, in a lengthy concurring opinion, 
essentially called for reevaluation of the deference doctrine as a consti
tutional violation of the separation of powers. 

Pending Cases 
Still to be decided by the Court is a key Affordable Care Act case which, 
while not an employment case, may have major impacts on both em
ployers and employees. 

Kingv. Burwell, No. 14-114, argued March 4,2015 
This case, hotly watched throughout the country and awash with amic
us briefs, presents the Court with an issue of statutory interpretation of 
the Affordable Care Act (ACA). While not a constitutional challenge 
to the ACA, a decision by the Court against the government's inter
pretation of the ACA could have an enormous an impact on the entire 
ACA infrastructure. The central question of the case is whether the 
IRS can make federal subsidies available to individuals in states that 
did not establish their own state insurance exchanges but instead have 
exchanges achninistered by the federal government. 

Three years ago, the Court, upheld the so called "individual mandate" 
under the ACA as a tax. The question in that case was whether the con
stitution allowed Congress to require everyone to buy health insurance 
or pay a penalty. In a dramatic opinion on the last day of that term, 
Chief Justice John Roberts joined the Court's four more liberal Justices 
in ruling that it does, so the law survived. 
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The question now is a statutory one which, depending on how it is 
decided by the Court, could have an impact on the overall health in
surance infrastructure created by the ACA, which has been carefully 
crafted to ensure participation in the insurance marketplace by both 
healthy and sick people in order to keep coverage affordable. 

While many people in this country get their health insurance through 
their jobs, or their spouse's jobs, not everyone can, or wants to, obtain 
coverage through an employer. For example, people who are self-em
ployed or work for businesses that don't have to provide them with 
insurance must purchase their own health insurance. To ensure the 
availability of health insurance for such individuals, the ACA directed 
the states to establish "exchanges" - called marketplaces - where indi
viduals can buy coverage. Where states do not set up their own ex
changes, as thirty-six states have done, the federal government comes 
in to administer the exchange in those states. 

The ACA authorizes federal subsidies for individuals with certain 
household incomes who are "enroled through an Exchange established 
by the State." The question that the Court is being asked to answer 
turns on the phrase "established by the State." The IRS has issued regu
lations making federal subsidies available to qualifying individuals who 
purchase health insurance on exchanges administered by either a state 
or the federal government (where the state did not set up their own 
exchange). Opponents of the law argue that these regulations are an 
overreach by the IRS and read the language of the ACA as only provid
ing subsidies for purchases on state-established exchanges and not on 
federally-run exchanges. This argument would mean that people who 
would be eligible for subsidies on a state-run exchange will no longer 
be eligible for subsidies if they are enroled in a federally-run exchange. 
Given that there are more than 7.5 million people now enrolled in fed
erally-run exchanges this could have widespread implications. Sup
porters of the law argue that the IRS has the authority to make subsi
dies available to those enrolled on both the state-run and federally-run 
exchanges and point to other sections of the ACA as contemplating 
coverage wherever you live if there is an exchange. 

Some interesting points add to the drama facing the Court. If the Court 
finds that this was a drafting error that only Congress can fix, there is 
little likelihood that the Republican-controlled Congress would take 
any steps to remedy the drafting error and give the IRS the authority to 
provide subsidies for individuals enrolled in federally-run exchanges. 
Instead, Republican members of both the Senate and the House have 
already begun floating proposals to create "bridges" out of the ACA in 
the event that the decision goes against the Administration. 

In the event that the subsidies are struck down and Congress refuses to 
act, legislatures in states without state run exchanges will face pressures 
from both sides about whether or not to establish an exchange. 

As to the implications for employers and their employees, if the Court 
decides against the Administration and invalidates the subsidies, this 
will undermine both the employer mandate and the individual man
date in states where the exchanges are federally-run. The penalties 
under the employer mandate are triggered when an employee who is 
not offered the mandated health insurance by his or her employer re

ceives a subsidy on the exchange. Thus, if the Court rules that there 
can be no subsidies in states with federally-run exchanges, there will 
also be no employer mandate penalties for employers in these states 
regardless of whether they offer coverage. In other words, because the 
penalties, which are the enforcement mechanism behind the employer 
mandate, are tied to individual subsidies, the employer mandate will 
be unenforceable in states where the subsidies are not available. On 
the individual side, the individual mandate only applies when the in
dividual has access to "affordable" insurance. Without the subsidies, 
insurance on the federally-run exchanges will become unaffordable for 
many, thus eliminating their obligation to purchase coverage or pay 
a penalty. However, while these individuals will not be obligated to 
purchase coverage, they may still want health coverage and find that, 
without the subsidies, they can not afford to do so. Thus, if the subsi
dies are eliminated in federally-run exchange states, employers in these 
states who do not offer plans may face increased pressure from their 
employees to offer plans as, without the subsidies, it may be difficult 
for the employees to afford plans purchased through the marketplace. 
The March 4, 2015, Supreme Court hearing on King v. Burwell was ex
pected to focus on the proper interpretation of words and phrases in 
the ACA discussed above. The Justices did address these issues, how
ever, the oral argument veered surprisingly into the constitutional bal
ance between federal and state power. Commentators have focused 
on Associate Justice Anthony Kennedy who raised questions about 
this issue, suggesting he might join the liberal Justices to uphold the 
subsidies. Although there is a widespread belief that a negative ruling 
will significantiy undermine the law, predicting the outcome from oral 
arguments is an unreliable game. " 

Petition for Certiorari 
A review of petitions for certiorari this term reveals only two that raise 
employment law issues. On April 27, 2015, the Court granted certio
rari in the case of Green v. Donahoe, No. 14-613, in which the Court is 
being asked to determine, under federal employment discrimination 
law, whether the filing period for a constructive discharge claim begins 
to run when an employee resigns, as five circuits have held, or at the 
time of an employer's last allegedly discriminatory act giving rise to 
the resignation, as three other circuits have held. On April 20, 2015, 
the Court denied certiorari in Landers v. Quality Communications, No. 
14-969, which asked the Court to address whether plaintiffs seeking 
overtime under the FLSA must support their allegations with detailed 
facts demonstrating the time, place, manner or extent of their uncom
pensated work, or whether it is sufficient if plaintiffs' allegations give 
defendants fair notice of their claim for overtime and the grounds up on 
which the claim is based. 

Stay tuned as the Court continues to issue decisions on the cases pres
ently before it. 
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